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Court of Appeals of the District of Columbia 


No. 4462. 

Edward L. Doheny et al., Appellants, 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 43325. 

United States, Plaintiff, 
vs. 

Edward L. Doheny and Albert B. Fall, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis-. 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Indictment. 

Filed in Open Court May 27, 1925. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, of the April Term, in the Year 1925. 

District of Columbia, ss : 

The grand jurors for the United States of America em¬ 
paneled and sworn in the Supreme Court of the District of 
Columbia, holding a criminal term at the April Term of said 
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court in the year 1925, and inquiring- for said District of 
Columbia, upon their oath present, that, on September 2, 
1912, an Executive order of William H. Taft, then Presi¬ 
dent of the United States, was made and promulgated, which 
was and is of the tenor following; to wit: 

Order of Withdrawal. 

Naval Petroleum Reserve No. 1. 

It is hereby ordered that all lands included in the follow¬ 
ing list and heretofore forming a part of Petroleum Re¬ 
serve No. 2, California No. 1, withdrawn on July 2, 1910, 
from settlement, location, sale, or entry and reserved for 
classification and in aid of legislation under the authority of 
the act of Congress entitled: 

An act to authorize the President of the United States to 
make withdrawals of public lands in certain cases (36 Stat., 
847), 

shall hereafter, subject to valid existing rights, constitute 
Naval Petroleum Reserve No. 1 and shall be held for the 
exclusive use or benefit of the United States Navy until 
this order is revoked by the President or by act of Congress. 
To this end, and for this public purpose, the order of July 
2, 1910, is modified and the withdrawal of that date is con¬ 
tinued and extended in so far as it affects these lands. 

2 Mt. Diablo Meridian. 

T. 30 S., R. 22 E., Sec. 24, all. 

T. 30 S., R. 23 E., Sec. 10, all; Secs. 12 to 30, inclusive; 
Secs. 32 to 36, inclusive. 

T. 31 S., R. 23 E., Secs. 1 to 4, inclusive; Secs. 10 to 14, 
inclusive. 

T. 30 S., R. 24 E., Secs. 17 to 20, inclusive; Secs. 28 to 
34, inclusive. 

T. 31 S., 24 E., Secs. 1 to 12, inclusive; Sec. 18, all. 

WM. H. TAFT, 

President. 

Sept. 2, 1912. 

that, on December 13,1912, an Executive order of said Wil¬ 
liam H. Taft, then President of the United States, was 


3 


E. L. DOHENY ET AL. VS. UNITED STATES. 

made and promulgated, which was and is of the tenor 
following; to wit: 


Order of Withdrawal. 

Naval Petroleum Reserve No. 2. 

It is hereby ordered that all lands included in the follow¬ 
ing list and heretofore forming a part of Petroleum Re¬ 
serve No. 2, California No. 1, withdrawn on July 2, 1910, 
from settlement, location, sale, or entry and reserved for 
classification and in aid of legislation under the authority 
of the act of Congress entitled: 

An act to authorize the President of the United States 
to make withdrawals of public lands in certain cases (36 
Stat., 847), 

shall hereafter, subject to valid existing rights, constitute 
Naval Petroleum Reserve No. 2 and shall be held for the 
exclusive use or benefit of the United States Navy until 
this order is revoked by the President or by act of Con¬ 
gress. To this end and for' this public purpose, the order 
of July 2, 1910, is modified and the withdrawal of that date 
is continued and extended in so far as it affects these lands. 

Mt. Diablo Meridian. 

T. 31 S., R. 23 E., Secs. 7 to 9, inclusive; Secs. 15 to 18, 
inclusive; Secs. 20 to 23, inclusive; Secs. 25 to 29, inclusive; 
Secs. 33 to 36, inclusive. 

T. 31 S., R. 24 E., Secs. 30 to 32, inclusive. 

T. 32 S., R. 23 E., Secs. 1 to 3, inclusive; Secs. 11 to 13, 
inclusive. 

T. 32 S., R. 24 E., Secs. 2 to 18, inclusive. 

3 T. 32 S., R. 25 E., Sec. 18, all. 

WM. H. TAFT, 

President . 

December 13, 1912. 

that thereafter, to wit, on June 4, 1920, the Act of Congress 
entitled “An Act Making appropriations for the naval 
service for the fiscal year ending June 30, 1921, and for 
other purposes,’’ was approved by the President of the 
United States, and said Act provided, among other things,' 
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for the taking, by the Secretary of the Navy, of possession 
of all properties within the naval petroleum reserves, in¬ 
cluding the reserves mentioned in the two Executive orders 
above quoted, which were subject to the control and use by 
the United States for naval purposes, and on which there 
vrere no pending claims or applications for permits or 
leases under the provisions of the Act of Congress ap¬ 
proved February 25, 1920, entitled “An Act To promote 
the mining of coal, phosphate, oil, oil shale, gas and sodium 
on the public domain,” and for the conservation, develop¬ 
ment, use and operation of the same in the discretion of 
said Secretary, directly or by contract, lease, or other¬ 
wise, and the use, storage, exchange, or sale of the oil and 
gas products thereof, and of all royalty oil from lands in 
the naval reserves, for the benefit of the United States; 
that thereafter, to wit, on May 31, 3921, Warren G. Hard¬ 
ing, then President of the United States, made and promul¬ 
gated an Executive order of the following tenor, to wit: 

Executive Order. 

Under the provisions of the Act of Congress approved 
February 25, 1920 (41 Stat. 437), authorizing the Secretary 
of the Interior to lease producing oil wells within any 
4 naval petroleum reserve; authorizing the President 
to permit the drilling of additional wells or to lease 
the remainder or any part of a claim upon which such wells 
have been drilled, and under authority of the act of Con¬ 
gress approved June 4, 1920 (41 Stat. 912), directing the 
Secretary of the Navy to conserve, develop, use and op¬ 
erate, directly or by contract, lease, or otherwise, unap¬ 
propriated lands in naval reserves, the administration, and 
conservation, of all oil and gas bearing lands in naval 
petroleum reserves Nos. 1 and 2, California, and naval 
petroleum reserve No. 3 in Wyoming, and naval shale re¬ 
serves in Colorado and Utah, are hereby committed to the 
Secretary of the Interior subject to the supervision of the 
President, but no general policy as to drilling or reserving 
lands located in a naval reserve shall be changed or adopted 
except upon consultation and in cooperation with the Sec¬ 
retary or Acting Secretary of the Navy. The Secretary 
of the Interior is authorized and directed to perform any 
and all acts necessary for the protection, conservation, and 
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administration of the said reserves subject to the condi¬ 
tions and limitations contained in this order and the exist¬ 
ing laws or such laws as may hereafter be enacted by Con¬ 
gress pertaining thereto. 

WARREN G. HARDING. 

The White House, May 31, 1921. 

that, immediately upon the making and promulgating of 
said last-mentioned Executive order, Albert B. Fall, who 
then and thereafter throughout the period of time from the 
date of said last-mentioned Executive order until March 
4, 1923, was Secretary of the Interior of the United 
5 States, in pursuance of said Executive order, as such 
Secretary of the Interior, assumed and undertook 
the administration and conservation, among other prop¬ 
erties, of the properties mentioned in said two Executive 
orders herein first above set forth; that, in so administering 
and conserving said properties, it became necessary for 
said Albert B. Fall to consider the making of contracts 
for the sale or exchange by the United States of the so- 
called royalty oil which before said period of time had 
accrued and which was to accrue to the United States dur¬ 
ing said period and thereafter under leases and contracts, 
made and to be made of lands in said naval reserves requir¬ 
ing the extraction of petroleum oil from those lands and 
the rendering as royalty oil to the United States, in each 
instance, of a portion of such petroleum oil as should be ex¬ 
tracted under said leases and contracts; that, in so adminis¬ 
tering and conserving said properties, said Albert B. Fall, 
by reason of the fact that oil wells were in operation out¬ 
side of and near to the boundaries of the property described 
in the Executive order first above quoted, was under the 
necessity of considering whether offset wells, in such num¬ 
ber as the practice in such cases reasonably required, should 
be drilled in said property along said boundaries, to pre¬ 
vent the draining of oil from the portions of said property 
adjoining said boundaries, and said Albert B. Fall having 
determined that such offset wells should be drilled, it be¬ 
came his duty to procure, by the usual methods of contract 
and lease, the drilling of such wells in the least number 
required by the situation then existing and on terms the 
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most advantageous to the United States; that dur- 

6 ing the period of time from July 1, 1921, to and 
including December 11, 1922, the matter of making 

such contracts and leases was under consideration by the 
said Albert B. Fall as such Secretary of the Interior, and 
numerous persons and corporations, competent to do such 
work and perform such service, then were desirous of en¬ 
tering into such contracts and leases, among others the 
Pacific Oil Company, the Associated Oil Company, the 
Union Oil Company of California, W. J. Anson, the Ameri¬ 
can Oil Engineering Corporation, Burton P. Porter, the 
General Petroleum Corporation, R. D. Clarke, the Standard 
Oil Company of California, Florian B. King, and Frank R. 
Stewart; that throughout said period of time the Pan 
American Petroleum and Transport Company was a cor¬ 
poration under the laws of the State of Delaware, and Ed¬ 
ward L. Doheny was President and a director of said Pan 
American Petroleum and Transport Company, and was 
then actively engaged in conducting the business and affairs 
of that corporation; and that said Pan American Petroleum 
and Transport Company then was also desirous of secur¬ 
ing such contracts and leases, and was also competent to 
do such work and perform such service. 

And the grand jurors aforesaid, upon their oaths afore¬ 
said, do further present that said Edward L. Doheny, and 
said Albert B. Fall, continuously throughout said period 
of time from July 1, 1921, to and including December 11, 
1922, at and within the said District of Columbia, under 
the circumstances and conditions aforesaid, each then well 
knowing all the premises aforesaid in this indictment, un¬ 
lawfully and feloniously conspired, combined, confederated 
and agreed together, and with divers other persons 

7 to said grand jurors unknown, to defraud the United 
States of and concerning its properties and rights 

hereinafter described, to wit: of and concerning its prop¬ 
erty aforesaid, described in the Executive order first above 
set forth and known as Naval Petroleum Reserve No. 1; 
of and concerning the oil and gas contained in said prop¬ 
erty, as well as of and concerning the royalty oil and gas 
which would accrue to the United States from the said 
property, and from Naval Petroleum Reserve No. 2, being 
the property described in the Executive order second above 
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set forth; of and concerning its right of conserving the 
petroleum oil then contained in said properties, for the 
future needs of the Navy of the United States; of and con¬ 
cerning its right to have contracts and leases for said prop¬ 
erties and for the performance of any service in connection 
with the drilling of any wells upon said properties awarded 
by competitive bidding to such persons and corporations 
as could and would perform that service upon terms most 
advantageous to the United States; of and concerning its 
right to construct where and when and as the Congress 
might direct, storage facilities for fuel oil, gasoline, kero¬ 
sene, lubricating oils, and other petroleum products by 
competitive bidding, and to the best bidders; of and con¬ 
cerning its right to sell such royalty oil and gas at com¬ 
petitive bidding to the best bidder; of and concerning its 
right to have the proceeds thereof paid into the United 
States Treasury; of and concerning its right to buy fuel 
oil, gasoline, kerosene, lubricating oils, and other petro¬ 
leum products for the requirements of the United States 
Navy by competitive bidding; of and concerning its right 
to exchange royalty crude oil for fuel oil, gasoline, 
8 kerosene, lubricating and other petroleum products 
for the requirements of the United States Navy by 
competitive bidding; and of and concerning its right to 
have its business and affairs, and particularly said busi¬ 
ness of making such contracts and leases transacted by its 
Secretary of the Interior, free from partiality, prejudice 
and bias due to his personal and pecuniary interest in the 
success of any person or corporation in endeavoring to 
obtain and in obtaining such contracts and leases, which 
said unlawful and felonious conspiracy, combination, con¬ 
federation and agreement then and there was one for so 
defrauding the United States by the means and in the 
manner following, to wit: 

Instead of ascertaining what persons and corporations 
could and would undertake the drilling of such offset wells 
as were reasonably necessary for the conservation of said 
property upon terms most advantageous to the United 
States, and instead of advertising for and calling for and 
permitting competitive proposals and bids by prospective 
contractors and lessees for the performance of such service, 
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and for the leasing of such lands, and the oil and gas 
contained therein, and for the purchase of such royalty oils 
and gas from the Government for cash, and for the con¬ 
struction of such storage facilities, and for the sale to the 
United States of fuel oil, gasoline, kerosene, lubricating 
oils, and other petroleum products for the requirements 
of the United States Navy, the said Albert B. Fall, upon 
the request of and at the solicitation of the said Edward 
L. Dolieny, according to the said unlawful and felonious 
conspiracy, combination, confederation and agree- 

9 rnent, was to award to said Pan American Petro¬ 
leum and Transport Company, a corporation organ¬ 
ized under the laws of the State of Delaware, contracts for 
the construction of storage facilities for fuel oil, and for 
the filling of the same with fuel oil, the said construction 
of said storage facilities and the filling thereof with fuel 
oil to be paid for by such royalty crude oil belonging to 
and to accrue to the United States of America from said 
properties; and to award to the Pan American Petroleum 
Company, a corporation existing under and by virtue of 
the laws of the State of California, which corporation then 
was and still is subsidiary to and wholly owned and con¬ 
trolled by said' Pan American Petroleum and Transport 
Company, a lease, granting and leasing to the said Pan 
American. Petroleum Company the exclusive right and 
privilege to drill for, mine, extract, remove and dispose 
of all the oil and gas deposits from the property described 
in the Executive Order first above set forth, and authoriz¬ 
ing the drilling of an excessive number of oil wells in all 
parts of said property, without reference to the number 
of wells then reasonably required, upon terms enormously 
profitable to the said Pan American Petroleum Company; 
and to award said contracts and lease at all events, and 
without reference to and without inquiry concerning the 
ability or willingness of any of the other persons or cor¬ 
porations above named and referred to to compete for 
the performance of said services, for the furnishing of 
said storage facilities and supplies, for the purchase of 
said royalty oil, for the leasing of said property and for 
the performance of the stipulations of any lease thereof, 

and without competitive bidding, in a crafty, de- 

10 /eitful, secret and surreptitious manner, involving 
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the making by said Albert B. Fall of false repre¬ 
sentations and statements to such other persons and cor¬ 
porations, to the effect that the leasing of said property, 
known as Naval Petroleum Reserve No. 1, and the making 
of contracts and leases for drilling of said offset wells, or 
of any oil wells on said property, were not being contem¬ 
plated by the said Albert B. Fall or by the Department 
of the Interior, or by the Government of the United States, 
and to the effect that when said Albert B. Fall and said 
Department of the Interior and the Government of the 
United States were ready to award said contracts and 
leases, all such other persons and corporations would be 
given notice of that fact and accorded an opportunity to 
make proposals and bids for leases of said property, and 
for the performing of the service of drilling such wells, 
whereby such other persons and corporations were fraud¬ 
ulently to be prevented from competing with said Pan 
American Petroleum and Transport Company and the said 
Pan American Petroleum Company for the obtaining of 
such contracts and leases, and the United States fraudu¬ 
lently deprived of the benefit of such competition, and de¬ 
frauded and despoiled of its property useful to its Navy 
and essential to the protection of the Government of the 
United States in time of war, and of the valuable rights 
hereinbefore described. 

Instead of keeping his mind and judgment free from 
partiality, bias and prejudice in favor of the said Pan 
American Petroleum and Transport Company and the said 
Pan American Petroleum Company, and free from partial¬ 
ity, bias and prejudice against said other persons and 
11 corporations desirous of securing said contracts and 
leases in competition with the said Pan American 
Petroleum and Transport Company and said Pan American 
Petroleum Company, and his judgment upon matters in that 
connection, involving the said property, pecuniary interest 
and rights of the United States, free from error detrimental 
to the United States, the said Albert B. Fall, according to 
said unlawful and felonious conspiracy, combination and 
agreement, and before awarding any such lease or contract, 
corruptly, secretly and surreptitiously was to accept from 
Edward L. Doheny, and said Edward L. Doheny was to give 
to said Albert B. Fall, large sums of money as loans and 
gifts, whereby the United States was to be deprived of the 
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benefits of such competition, and of the honest, impartial, 
unbiased and unprejudiced service of said Albert B. Fall, 
as Secretary of the Interior, touching the matters afore¬ 
said. 

Overts Acts. 

And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that to effect the object of said 
unlawful and felonious conspiracy, combination, confedera¬ 
tion and agreement, said Edward L. Doheny and said Al¬ 
bert B. Fall, at the several times and places in that behalf 
hereinafter mentioned in connection with their names, did 
do, among many others, certain acts; that is to say: 

(1) The said Albert B. Fall, on July 8, 1921, at the City 
of Washington, in said District of Columbia, prepared and 
sent to said Edward L. Doheny, a certain letter, a part of 
which is of the tenor following: 

“There will be no possibility of any further con- 
12 flict with Navy officials and this Department, as I have 
notified Secretary Denby that I should conduct the 
matter of naval leases, under direction of the President, 
without calling any of his force in consultation, unless I 
conferred with himself personally upon a matter of policy. 
He understands the situation and that I shall handle matters 
exactly as I think best and will not consult with any officials 
of any bureau in his department, but only with himself, and 
such consultation will be confined strictly and entirely to 
matters of general policy. 

Very sincerely yours, 

(Signed) ALBERT B. FALL.’ ’ 

Colonel E. L. Dohenv, Suite 2805 120 Broadway, New 
York City, N. Y. 

(2) Said Edward L. Doheny, on November 28, 1921, at 
the City of New York, in the State of New York, prepared 
and sent to said Albert B. Fall a certain letter, to wit, a 
letter of the tenor following: 
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Pan American Petroleum & Transport Company, 120 Broad¬ 
way, New York. 

Office of the President. 

November 28,1921. 

The Honorable the Secretary of the Interior, 

Washington, D. C. 

Dear Mr. Secretary: 

Along the lines of your suggestion, I have made some 
inquiries regarding the cost of constructing tanks for the 
storage of one and one-half million barrels of fuel oil at 
Pearl Harbor. I find that the best price obtainable for 
these tanks, the Government to stand the cost of transport¬ 
ing material from the ship’s side to the tank site, and the 
cost of grading and otherwise preparing the tank site, is 
$19,960.00 per tank, or $0,363 per barrel of storage capacity. 

The present price of crude oil in the field in California 
is $1.13 per barrel. The present cost of fuel oil delivered 
at Pearl Harbor is $1.90 per barrel. 

The cost of 1,485,000 barrels of fuel oil delivered at Pearl 
Harbor at present rates would be $2,821,500.00, which added 
to the cost of constructing the twenty-seven tanks necessary 
to store this amount of oil, which is $538,920.00, makes a 
total of $3,360,420.00. 

Therefore, were we to construct the tanks and furnish 
the oil on the basis of our being paid for both tanks and oil in 
royalty crude oil produced from lands within the 
13 Naval Reserve and to be leased to us, it would re¬ 
quire a return to us in royalty crude valued at $3,360,- 
420.00, or 2,973,823 barrels, figured at today’s price. Of 
course, interest on the money invested should also be figured 
until final adjustment is made through the payment of 
royalty oil. 

I suppose you will turn this matter over to First Asst. 
Secretary Finney, who with Rea l Admiral Robison may ar¬ 
range the details of it during your absence, and as I also ex¬ 
pect to be absent, I am confidentially furnishing Mr. Cotter 
with the information so that he can intelligently discuss the 
matter with Mr. Finney. 

Cordially yours, 

ELD-r, 


E. L. DOHENY. 
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(3) Said Edward L. Doheny on November 30, 1921, at the 
City of Washington, in said District of Columbia, delivered 
and caused to be delivered to said Albert B. Fall, a large 
sum of money, to wit, the sum of one hundred thousand 
dollars. 

(4) Said Albert B. Fall, on April 23, 1922, sent from 
Three Rivers, New Mexico, to said City of Washington, in 
the District of Columbia, a certain telegram, to wit, a tele¬ 
gram which, omitting the printed matter thereon, then was 
and is of the tenor following: 

1922 Apr. 23 PM 3 51. 

A92DA. 

21 Govt 1 Extra. 

Three Rivers, N. Mex., 11 A. 23. 

Finney, 3428, 

Acting Secy. Interior, 

Washington, D. C.: 

Mabrose arrived have consulted reference all contracts 
as to both contracts go ahead new appointment to be ex¬ 
ecuted by you. 

FALL, Secy. 

(5) On April 25, 1922, the said Albert B. Fall, under¬ 
taking to act and acting for the United States, pursuant to 
the Executive Order, dated May 31, 1921, above set forth, 
did cause to be executed on the part of the United States 
Government, a certain contract, by the terms of which, and 
without competitive bidding, the said Pan American Petro¬ 
leum and Transport Company agreed to furnish all 

14 the materials, labor and other things necessary for 
the construction of storage facilities for fuel oil of 
the capacity of 1,500,000 barrels, at Pearl Harbor, the same 
to be filled with fuel oil, and said construction and fuel oil 
to be paid for by the delivery to the said Pan American 
Petroleum and Transport Company of royalty crude oil ac¬ 
cruing to the United States from said properties described 
in the Executive Orders first and second hereinbefore set 
forth, at a price to be determined as in said agreement set 
forth, and by said agreement it was further provided that 
if during the term thereof leases should be granted by the 
United States within that portion of the property described 
in the Executive Order first hereinabove set forth, situated 
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in Townships 30 and 31 South, Range 24 East, Mount Diablo * 
base and meridian, said Pan American Petroleum and 
Transport Company should first be called upon by the Sec¬ 
retary of the Interior to meet such drilling conditions and to 
pay such royalties as said Secretary might deem just and 
proper; and that in the event of said Company’s acceptance 
of such conditions and agreement to pay such royalties, said 
company should be granted by the United States a prefer¬ 
ential lease on such tracts as the Secretary of the Interior 
might decide to lease; and it was further provided that in 
the event of the failure of said company to agree to the con¬ 
ditions and royalties proposed by the Secretary of the In¬ 
terior, then such lease or leases might be offered for com¬ 
petitive bidding, but said company should have the right to 
submit a did on equal terms with others engaged in said 
bidding. 

Said agreement is so voluminous that it is not 
15 practicable to set forth the same herein. 

(6) On December 11,1922, the said Albert B. Fall, 
undertaking to act and acting for the United States of 
America, pursuant to the Executive Order dated May 31, 
1921, above set forth, did cause a certain other agreement 
to be made and entered into, and signed by himself as the 
Secretary of the Interior, and by the Secretary of the Navy 
with the Pan American Petroleum and Transport Com¬ 
pany whereby the said Pan American Petroleum and Trans¬ 
port Company obligated itself to build storage facilities at 
Pearl Harbor, of the capacity of 2,700,000 barrels, in addi¬ 
tion to those mentioned in the agreement last above men¬ 
tioned, and to fill said storage facilities with crude oil 
products, all to be paid for by royalty oil accruing to the 
United States from the properties described in the Execu¬ 
tive Orders first and second hereinbefore set forth; and said 
agreement further provided that the United States should 
lease to the said Pan American Petroleum Company, cer¬ 
tain lands belonging to the United States, described in the 
Executive Order first hereinbefore set forth, then owned 
by it and not under lease. 

Said agreement of December 11, 1922, is so voluminous 
that it is not practicable to set the same forth herein. 

(7) On December 11,1922, the said Albert B. Fall, under¬ 
taking to act and acting on behalf of the United States, pur- 
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suant to the Executive Order dated May 31, 1921, above 
set forth, did cause to be executed and delivered by him¬ 
self, as Secretary of the Interior, and by the Secretary of 
the Navy, to the said Pan American Petroleum Com- 
16 pany, an indenture of lease conveying to said Pan 
American Petroleum Company, the right and privi¬ 
lege to drill for, mine, extract and dispose of all the oil 
and gas deposits, for a period of twenty years from the 
date thereof and so long thereafter as oil or gas should be 
produced in paying quantities from the following described 
tract of land, situated in and being part of the property 
described in the Executive order first hereinbefore set 
forth, to wit: 

Mount Diablo base and meridian. T. 30 S., R. 22 E., all 
of sec. 24. T. 30 S., R. 23 E., all of sec. 10, all of sec. 12, 
all of secs. 14 and 15, north 62 x /2 acres of N. W. % of sec. 
16, N. E. %, S. V 2 sec. 17, all of sec. 18, N. E. y 4 , S. % sec. 
19, all of secs. 20 to 30, inclusive, all of secs. 32 to 35, inclu¬ 
sive. T. 31 S., R. 23 E., all of secs. 1 to 4, inclusive, all of 
secs. 10 to 12, inclusive, N. % of sec. 13, all of sec. 14. T. 
30 S., R. 24 E., all of sec. 18, all of sec. 20, all of sec. 28, all 
of sec. 30, all of sec. 32, W.y>, W.V 2 , E.y>, west 147 feet of 
E.y> E.y> of sec. 34, T. 31 S., R. 24 E., S. % of sec. 2, S. 

N. W. 14 of sec. 3, all of secs. 4 to 6, inclusive, N. % 
S. E. 34 of sec. 7, all of secs. 8 to 12, inclusive, all of sec. 
18, together with the right to construct and maintain there¬ 
upon all works, buildings, plants, waterways, roads, tele¬ 
graph or telephone lines, pipe lines, reservoirs, tanks, 
pumping stations, or other structures necessary to the full 
enjoyment thereof, and also the right to construct and 
maintain upon, across, and under any other public lands 
under the laws and regulations pertaining to the construc¬ 
tion and maintenance of pipe lines across the public do¬ 
main, such pipe line or pipe lines as may be necessary for 
the carrying out of the purposes hereof, together with such 
buildings, pumping stations, tanks and other structures as 
may be necessary to the efficient and economical operation 
thereof. 

Said indenture of lease is so voluminous that it is not 
practicable to set the same forth herein. 
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Conclusion. 

And so the grand jurors aforesaid, upon their oath afore¬ 
said, do say, that said defendants, continuously throughout 
the period of time aforesaid, at the place aforesaid, and 
in manner and form aforesaid, unlawfully and feloni- 

17 ously did conspire to defraud the United States, and 
did do acts to effect the object of the conspiracy: 

Against the peace and dignity of the United States, and 
contrary to the form of the statute of the same in such case 
made and provided. 

ATLEE POMERENE, 
OWEN J. ROBERTS, 

Special Counsel of the United States . 

(Endorsed:) Criminal, No. 43325. United States v. Ed¬ 
ward L. Dolieny and Albert B. Fall. Indictment. Viola¬ 
tion Sec. 37 Penal Code. Conspiracy to defraud the United 
States. A True Bill. Harry C. Stewart, Foreman. 

Demurrer of Defendant Albert B. Fall. 

Filed October 5,1925. 

******* 

Comes now the defendant, Albert B. Fall, by his attor¬ 
neys, and says that the indictment is bad in substance. 

LEVI COOKE, 

HENRY A. WISE, 

Attorneys for Defendant Albert B. Fall. 

Note.— Among the matters of law intended to be argued 
in support of the foregoing demurrer are the following: 

1. The indictment does not charge any offense under the 
laws of the United States. 

18 2. The matter charged in said indictment, even 
though true, does not constitute any offense. 

3. The indictment fails to allege matters of fact sufficient 
in law to charge any offense. 

4. The act of Congress of June 4, 1920, empowered only 
the Secretary of the Navy to make leases of the lands at¬ 
tempted to be described in said indictment as public lands 
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of the United States, and such power to make such leases 
is unconditional and unlimited. 

5. The said act of Congress did not impose or confer 
upon the Secretary of the Interior any duty or authority 
respecting the making of leases concerning the lands at¬ 
tempted to be described in said indictment. 

6. The Executive Order of May 31, 1921, did not pur¬ 
port to, nor did it in law, impose or confer upon the Secre¬ 
tary of the Interior any duty or authority respecting the 
leasing of the lands attempted to be described in said in¬ 
dictment. 

7. There was and is no law in force imposing or con¬ 
ferring upon the Secretary of the Interior any power, duty 
or authority respecting the making of leases concerning 
the lands attempted to be described in said indictment. 

8. Under the law in force at the time of the commission 
of the alleged offense sought to be charged in said indict¬ 
ment no duty or obligation was imposed upon the Secretary 
of the Interior respecting the necessity of considering 
whether offset wells should be drilled in or upon the prop¬ 
erty attempted to be described in said indictment. 

9. Under the law in force at the time of the commission 

of the alleged offense sought to be charged in said 
19 indictment no duty or obligation was imposed upon 
the Secretary of the Interior to procure, by lease or 
otherwise, the drilling of any wells upon the said lands 
attempted to be described as the public lands of the United 
States. 

10. Under the act of June 4, 1920, advertising for or ob¬ 
taining competitive proposals was not required before mak¬ 
ing leases for the drilling of wells upon the lands described 
in said indictment. 

11. Under said act of Congress, advertising for or ob¬ 
taining competitive proposals was not required before the 
making of contracts for the disposal of royalty crude oil 
accruing to the United States. 

12. Under said act of Congress, advertising for or obtain¬ 
ing competitive proposals was not required before making 
contracts for the exchange of royalty crude oil for other 
petroleum products. 

13. Under said act of Congress, advertising for or obtain¬ 
ing competitive proposals was not required before making 
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contracts for the exchange of royalty crude oil for the con¬ 
struction of steel tank storage. 

14. The indictment is bad for other reasons apparent 
of record. 

Service of copy of above accepted this 5th day of October, 
1925. PEYTON GORDON, 

M., 

U. S. Attorney. 

20 Demurrer of Defendant Edward L. Doheny. 

Filed November 3, 1925. 

******* 

Comes here again the defendant, Edward L. Doheny, 
by his attorneys, and demurs to the indictment in this 
case filed, and says that the said indictment is bad in sub¬ 
stance. 

FRANK J. HOGAN, 

WM. H. DONOVAN, 

JOS. J. COTTER, 

H. WALKER, 

c, 

FREDERIC R. KELLOGG, 

C, 

Attorneys for Defendant Edward L. Doheny. 

Note.— Among the matters of law intended to be argued 
in support of the foregoing demurrer are the following: 

1. The statute does not define a conspiracy to defraud 
the United States, but merely uses generic terms, and the 
indictment does not allege any facts or particulars show¬ 
ing any conspiracy to defraud the United States in any 
manner or for any purpose; 

2. The indictment is so vague, indefinite and uncertain 
that it does not fairly and sufficiently inform the defendant 
of the charge which he is expected to meet at the trial; 

3. The indictment does not charge any offense under the 
laws of the United States; 

4. The matter charged in the indictment, even 

21 though true, does not constitute any offense; 

5. The agreement which the indictment alleges 
was entered into between the defendant Fall and the de- 


18 


E. L. DOHENY ET AL. VS. UNITED STATES. 


fendant Doheny could not have resulted in defrauding the 
United States in any manner or for any purpose; 

6. The Act of Congress of June 4, 1920, empowered only 
the Secretary of the Navy to make leases of, and contracts 
respecting, the Naval Petroleum Reserves mentioned in 
that Act, and the products thereof, and such power is un¬ 
conditional, unlimited and exclusive; 

7. The said Act of Congress did not impose any duty 
or confer any authority upon the Secretary of the Interior 
respecting said lands, leases thereof, or contracts relating 
thereto or relating to the products therefrom; 

8. An agreement, conspiracy, combination or confedera¬ 
tion to procure the award by Albert B. Fall, as Secretary 
of the Interior, of contracts and leases as charged in the 
said indictment, was not and could not be a conspiracy to 
defraud the United States; 

9. The Executive Order of May 31, 1921, pleaded in said 
indictment, did not impose or confer upon the Secretary 
of the Interior any duty or authority respecting the leasing 
of the lands governed by the Act of June 4, 1920, or re¬ 
specting any contracts relating to said lands or to products 
therefrom; 

10. Under the law in force at the time of the entering 
into of the agreement, conspiracy or confederation at¬ 
tempted to be charged in the indictment no duty or obli¬ 
gation was imposed upon the Secretary of the Interior to 

procure, by lease or otherwise, the drilling of any 
22 wells upon the lands comprised in the Naval Pe¬ 
troleum Reserves of the United States; 

11. There was and is no law imposing or conferring upon 
the Secretary of the Interior any power, duty or authority 
respecting said lands, leases thereof or contracts in rela¬ 
tion thereto or in relation to the products therefrom. 

12. There was and is no law imposing any duty, obliga¬ 
tion or right upon the Secretary of the Interior respecting 
necessity of considering whether offset wells should be 
drilled in or upon the Naval Petroleum Reserves of the 
United States; 

13. Under the law of June 4, 1920, advertising for or ob¬ 
taining competitive proposals was not required before the 
making by the duly authorized officer of the United States 
of any leases of lands in the Naval Petroleum Reserves 
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or of any contracts in relation to said lands or to the prod¬ 
ucts thereof; 

14. No public lands are described or identified in the said 
indictment; 

15. There is no charge or recital in the said indictment 
that any lands referred to therein were oil or gas bearing 
or producing; 

16. There are no facts alleged in the said indictment from 
which it could be found that the lands referred to therein 
were the subject of any drainage of any sort or character; 

17. The indictment is clearly based on an erroneous in¬ 
terpretation of the Act of Congress of June 4, 1920; 

18. The indictment is clearly based upon the as- 
23 sumption that the Executive Order of Mav 31, 1921, 
pleaded in said indictment, had the effect of trans- 
- ferring, and did transfer, the duties imposed and the 
powers conferred by law upon the Secretary of the Navy 
to the Secretary of the Interior of the United States; 

19. The indictment contains conclusions of law unsup¬ 
ported by anv facts alleged; 

20. The indictment is duplicitous in that in one count it 
attempts to charge two or more separate and distinct 
offenses; 

21. The indictment is bad for other reasons apparent on 
its face. 

FRANK J. HOGAN, 

’Attorney for Defendant Edward L. Doheny. 

To the Honorable Atlee Pomerene and 
Honorable Owen J. Roberts, 

Special Counsel for the 

United States of America: 

Take notice that the foregoing demurrer of Edward L. 
Doheny to the indictment in Criminal Case No. 43325 has 
been filed this — day of November, 1925, and that the same 
will be presented to the Justice presiding in the criminal 
term of the Supreme Court of the District of Columbia at 
a time of which you will be given due notice hereafter. 

FRANK J. HOGAN, 

Attorney for Defendant Edward L. Doheny. 
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24 Service of copy of foregoing demurrer acknowl¬ 
edged this — dav of November, 1925. 

OWEN J. ROBERTS, 
ATLEE POMERENE, 

Special Counsel for the United States of America. 

Memorandum. 

December 4, 1925.—Demurrers argued and submitted. 

Questions by Justice Stafford. 

Filed January 4, 1926. 

******* 

The Court, having read carefully the briefs already pre¬ 
sented, invites counsel to furnish additional briefs upon the 
following questions: 

(1) Do the statements of matter of law in the indictment 
tie the Government to the legal theory that Fall was acting 
with legal authority in dealing with the oil and gas lands 
under the Executive Order of May 31, 1921? 

(2) If the Executive Order of May 31, 1921, did not give 
Fall any legal authority to deal with the oil and gas lands in 
question, did it nevertheless give him color of legal au¬ 
thority to deal with them? See McCain v. Des Moines, 174 
U. S. 168. 

(3) If the Executive Order of May 31, 1921 gave Fall 
nothing more than a color of legal authority to deal with 

said matters, might the defendants nevertheless be 

25 guilty of a conspiracy to defraud the United States 
in respect thereto, if they acted in the dishonest man¬ 
ner alleged in the indictment? 

(4) Under the allegation that the conspiracy was that 
the leases and contracts in question should be awarded 
by Fall, would the Government be at liberty to prove that, 
while in fact they were to be awarded by Fall, they were 
to be executed by the Secretary of the Navy, and that the 
Secretary of the Navy had left the actual awarding of 
the leases and contracts to Fall? 

(5) Is it necessary that the iindictment should contain 
a direct-averment that the Naval Reserves in question did 
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in fact embrace oil and gas lands on which there were “no 
pending claims or applications for permits or leases under 
the provisions of the Act of Congress’’ of February 25,1920, 
“or pending applications for United States patents under 
any law?” 

WENDELL P. STAFFORD, 

Justice. 

26 Opinion of Justice Stafford. 

Filed February 15, 1926. 

The facts set forth in the indictment, which are admitted 
by the demurrer solely for the purpose of presenting to 
the Court the questions of law involved, are these. Fall 
and Doheny entered into a corrupt agreement with each 
other, that Fall, as Secretary of the Interior, should award 
to Doheny’s companies certain contracts and leases relat¬ 
ing to the oil and gas lands of the United States, in con¬ 
sideration of gifts and loans to be made to Fall by Doheny, 
and to accomplish said purpose by tricky and dishonest 
methods described in the indictment. Fall was assuming 
to act in these matters under and by virtue of an executive 
order of the President. This order, however, it is now 
agreed, was null and void, because Congress had entrusted 
the power to the Secretary of the Navy alone. 

The principal point presented by the defendants is that 
inasmuch as Fall had no legal authority to award the con¬ 
tracts or leases, any attempt on his part to do so would also 
be null and void. Therefore, they say, the United States 
could not have been defrauded, even if the corrupt agree¬ 
ment had been carried out; and consequently the corrupt 
agreement was not a conspiracy to defraud the United 
States. 

To this the Government answers that although an award 
by Fall would not have been binding upon the United States, 
it would have been such an interference with governmental 
functions and operations as necessarily would have embar¬ 
rassed the United States; and that such an inter- 

27 ference, when its performance is accompanied and 
accomplished by trickery, deceit, and bribery, is a 

fraud upon the United States; and that, therefore, a con- 
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spiracy to do such things is a conspiracy to defraud the 
United States. Hammerschmidt v. U. S., 265 U. S. 182. 

The defendants reply that the trickery and deceit in such 
cases must be trickery and deceit practiced upon the repre¬ 
sentative of the government who is charged with the legal 
duty involved; that such representative in this instance 
was the Secretary of the Navy; and that the indictment fails 
to charge that any trickery or deceit was to be practiced 
upon him. 

It is true that no such charge is to be found in the indict¬ 
ment; but is it true to say that trickery and deceit cannot 
have the effect of characterizing and making criminal an in¬ 
terference with governmental functions and operations un¬ 
less the trickery and deceit are practiced upon the custodian 
of the legal power? In this very case, suppose that Fall 
and Doheny had only agreed that Fall should act in the 
matter of the contracts and leases, both honestly believing 
that the executive order gave him authority to do so, and 
that he should proceed honestly and regularly in all re¬ 
spects, treating Doheny’s companies like all other appli¬ 
cants. Would such an agreement be the same in legal 
effect as the agreement set out in this indictment? Do not 
the corrupt means to be used and the corrupt manner to be 
followed make it a conspiracy to defraud the United States, 
whereas the honest agreement first supposed might 
28 not,—although that also might be an unwarranted 

and unjustifiable interference withe the functions and 
operations of the government? 

This Court feels constrained to hold that such a con¬ 
spiracy as this indictment charges is a conspiracy to de¬ 
fraud the United States, regardless of the fact that Fall 
had no legal authority to do what he conspired to do. In 
this view of the indictment much that is stated by way of 
legal inference and conclusion may and must be disre¬ 
garded. The Court is bound to read the indictment in the 
light of the law as the Court understands it, and then see if 
the facts alleged, and admitted by the demurrer, do or do 
not constitute the crime. 

Another objection is that the indictment does not con¬ 
tain a direct averment that the Naval Reserves included 
any such lands as were by law subject to lease or contract. 
But this is averred indirectly in various places, and the 
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Court is inclined to hold that such averments are sufficient in 
respect to the property to which the conspiracy related. 

The demurrer will be overruled. 

WENDELL P. STAFFORD, 

Justice. 

29 Supreme Court of the District of Columbia. 

Monday, February 15", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

****** * * 

Come as well the Attorney of the United States, as the 
defendants by their attorneys, the defendant Doheny by his 
attorney Frank J. Hogan, Esquire and the defendant Fall 
by his attorneys Messrs. Cooke and Beneman; and there¬ 
upon the defendants’ demurrers coming on to be heard, 
after argument by the counsel, each demurrer is by the 
Court overruled, to which action of the Court each defend¬ 
ant by his attorney prays an exception which is noted. 

Order Allowing Special Appeal. 

Filed March 29, 1926. 

* * * * * * * * 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the order of the 
Supreme Court of the District of Columbia entered therein 
February 15, 1926, It is by the Court this day ordered that 
said special appeal be, and the same is hereby, allowed as 
prayed. 

Per Mr. Justice ROBB, 

Senior Associate Justice. 

March 22, 1926. 

A true Copy. 

Test i 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 
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30 Assignment of Errors. 

Filed March 30,1926. 

* #*#***# 

The Court erred— 

1. In overruling the several demurrers of the defendants 
to the indictment; 

2. In not sustaining the several demurrers of the defend¬ 
ants to the indictment and in not dismissing the indictment 
and adjudging that the defendants go hence without day 
and be for nothing held; 

3. In holding that the indictment averred facts sufficient 
in law to charge a conspiracy to defraud the United States; 

4. In holding that the indictment charged a conspiracy 
to defraud the United States despite the fact that the Secre¬ 
tary of the Interior had no legal authority to make, or agree 
to make, the contracts and the lease referred to in said in¬ 
dictment ; 

5. In holding that the allegations of the indictment re¬ 
specting the duty and authority of the Secretary of the 
Interior may be treated as legal inferences and conclusions 
and disregarded by the Court; 

6. In failing to hold that the indictment did not sufficiently 
charge a conspiracy to defraud the United States, because 
the Secretary of the Interior had no duty or authority re¬ 
specting the making of the contracts and the lease referred 
to in said indictment; 

7. In failing to hold that, under the allegations of the in¬ 
dictment, the defendants could not have been guilty of a 

conspiracy to defraud the United States of the Naval 

31 Petroleum Reserves of the United States, or of any 
part thereof, or of any products thereform, or of any 

rights relating thereto; 

8. In failing to hold that, under the allegations of the in¬ 
dictment, the defendants could not have been guilty of a 
conspiracy to defraud the United States by obstructing, im¬ 
pairing or defeating any operations or functions of the Gov¬ 
ernment ; 

9. In failing to hold that the allegations of the indictment 
were insufficient to charge a conspiracy to defraud the 
United States of property; 
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10. In failing to hold that the allegations of the indict¬ 
ment were insufficient to charge a conspiracy to defraud the 
United States by obstructing, impairing or defeating the 
operations or legitimate functions of the Government by 
means of craft, deceit and trickery; 

11. In failing to hold that, the Secretary of the Interior 
admittedly having no duty, power or authority to award the 
contracts and the lease mentioned in the indictment, the 
United States, under the allegations of the indictment, 
could not have been defrauded, and therefore the defend¬ 
ants could not have been guilty of a conspiracy to defraud 
the United States; 

12. In failing to hold that the indictment was insufficient 
and fatally defective because of the absence therefrom of 
any allegation that the United States owned any properties 
of which the indictment attempts to allege a conspiracy to 
defraud the United States; 

13. In holding that the indictment indirectly avers that 
the Naval Reserves referred to in the indictment in- 

32 eluded lands which were subject to lease or contract, 
and in holding that such indirect averments are suffi¬ 
cient in respect to the property to which the alleged con¬ 
spiracy related; 

14. In failing to hold that the indictment was fatally de¬ 
fective in that it did not contain a direct averment that the 
Naval Reserves which were the subject of the alleged con¬ 
spiracy did in fact embrace oil and gas lands on which 
there were no pending claims or applications for permits 
or leases under the provisions of the Act of Congress of 
February 25, 1920, or pending applications for United 
States patents under any law; 

15. In not sustaining the several demurrers of the de¬ 
fendants on each and every of the grounds set forth in the 
note appended to each of said demurrers. 

The foregoing constitute the errors relied upon by the 
defendants on the appeal in this case. 

FRANK J. HOGAN, FREDERIC R. KELLOGG, 
JOSEPH J. COTTER, WILLIAM H. DONO¬ 
VAN, HAROLD WALKER, Attorneys for Ed¬ 
ward L. Doheny, Defendant. 

HENRY A. WISE, LEVI COOKE, GEO. R. BENE 
MAN, Attorneys for Albert B. Fall, Defendant . 
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Service of copy of tlie foregoing assignment of errors 
acknowledged this — day of March, 1926. 

ATLEE POMERENE, OWEN J. ROBERTS, 

G., 

Special Counsel for the United States. 

33 Designation of Record on Appeal. 

Filed March 30, 1926. 

****##• 

To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

Please prepare Transcript of Record in the above en¬ 
titled cause, for filing in the Court of Appeals of the Dis¬ 
trict of Columbia pursuant to special appeal duly allowed 
by that Court on the 22nd day of March, 1926, and include 
therein the following: 

1. The indictment. 

2. The demurrer of defendant Edward L. Doheny. 

3. The demurrer of defendant Albert B. Fall. 

4. Memorandum of hearing on and submission of de¬ 
murrers to the Court. 

5. Questions filed in the cause by Mr. Justice Stafford 
on January 4, 1926. 

6. Opinion filed by Mr. Justice Stafford February 15, 
1926. 

7. Order entered overruling the demurrers of the de¬ 
fendants. 

8. Order of the Court of Appeals of the District of Co¬ 
lumbia in Case No. 1155, Original, January Term 1926, of 
that Court, allowing special appeal as prayed by the de¬ 
fendants in this case. 

9. Assignment of errors filed herein March 29, 1926. 

10. This designation of record on appeal filed March 29, 
1926. 

FRANK J. HOGAN, FREDERIC R. KELLOGG, 
JOSEPH J. COTTER, WILLIAM H. DONOVAN, 
HAROLD WALKER, Attorneys for Edward L. 
Doheny , Defendant. 

34 

HENRY A. WISE, LEVI COOKE, GEO. R. BENE- 
MAN, Attorneys for Albert B. Fall, Defendant. 
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Service of the foregoing designation of record acknowl¬ 
edged this 29th day of March, 1926. Notice of said appeal 
by citation is herebv waived. 

ATLEE POMERENE, OWEN J. ROBERTS, 

G., 

Special Counsel for the United States . 

35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 34, both inclusive, to be a true 
and correct transcript of the record according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in Criminal Cause No. 43325, wherein 
United States is Plaintiff and Edward L. Doheny and Al¬ 
bert B. Fall are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of April, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Asst . Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4462. Edward L. Doheny et al., appellants, vs. United 
States. Court of Appeals, District of Columbia. Filed 
Apr. 8, 1926. Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANT, EDWARD L. DOHENY 

STATEMENT OF THE CASE 

On May 27,1925, there was returned in the Supreme 
Court of the District of Columbia an indictment pur¬ 
porting to charge a conspiracy to defraud the United 
States in violation of Sec. 37 of the Federal Penal 
Code (R. pp. 1-15). As we shall have occasion to ex- 
amine the allegations of this indictment in argument 
hereinafter we omit doing so here. 

To this indictment the defendants severally de¬ 
murred on grounds specifically set forth (R. pp. 15-17, 
demurrer of defendant Fall; 17-19, demurrer of de¬ 
fendant Doheny). 
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The demurrers came on for hearing December 4, 
1925, and were argued and submitted (R. p. 20), and 
thereafter, on January 4, 1926, Mr. Justice Stafford, 
before whom the demurrers were argued, requested 
counsel to furnish additional briefs upon five questions 
propounded by the Court (R. pp. 20-21). Counsel 
having submitted the additional briefs requested and 
the Court having further considered the case, on Feb¬ 
ruary 15, 1926, the Court below filed an opinion and 
entered an order overruling the demurrers, to which 
action exception on behalf of each defendant was duly 
noted (R. pp. 21-23, opinion; R. p. 23, order). 

The defendants petitioned this Court for the allow¬ 
ance of a special appeal from the order of the Su¬ 
preme Court of the District of Columbia entered 
therein February 15, 1926, and on March 22, 1926, 
this Court allowed the appeal as prayed (R. p. 23). 

The appellant Fall is appellant also in case No. 4465 
now before this Court, in which under a similar indict¬ 
ment naming the said Fall and another as defendants 
the same legal questions as those involved in this case 
are raised. Mr. Fall’s counsel are presenting on his 
behalf a separate brief in the two cases in which he is 
an appellant and as in that brief counsel are making a 
detailed analysis of the indictment we shall not tra¬ 
verse that ground herein but shall take the position 
that, aside from the manifest and numerous defects 
pointed out by Mr. Fall’s counsel, and which require 
that the demurrers should be sustained, in any aspect 
of the case the indictment fails to charge any conduct 
which can be held to amount to a conspiracy to de¬ 
fraud the United States. 
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ASSIGNMENT OF ERRORS 

The Court erred— 

1. In overruling the several demurrers of the de¬ 
fendants to the indictment; 

2. In not sustaining the several demurrers of the 
defendants to the indictment and in not dismissing the 
indictment and adjudging that the defendants go 
hence without day and be for nothing held; 

3. In holding that the indictment averred facts suffi¬ 
cient in law to charge a conspiracy to defraud the 
United States; 

4. In holding that the indictment charged a con¬ 
spiracy to defraud the United States despite the fact 
that the Secretary of the Interior had no legal author¬ 
ity to make, or agree to make, the contracts and the 
lease referred to in said indictment; 

5. In holding that the allegations of the indictment 
respecting the duty and authority of the Secretary of 
the Interior may be treated as legal inferences and 
conclusions and disregarded by the Court; 

6. In failing to hold that the indictment did not 
sufficiently charge a conspiracy to defraud the United 
States, because the Secretary of the Interior had no 
duty or authority respecting the making of the con¬ 
tracts and the lease referred to in said indictment; 

7. In failing to hold that, under the allegations of 
the indictment, the defendants could not have been 
guilty of a conspiracy to defraud the United States 
of the Naval Petroleum Reserves of the United States, 
or of any part thereof, or of any products therefrom, 
or of any rights relating thereto; 

8. In failing to hold that, under the allegations of 
the indictment, the defendants could not have been 
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guilty of a conspiracy to defraud the United States by 
obstructing, impairing or defeating any operations or 
functions of the Government; 

9. In failing to hold that the allegations of the in¬ 
dictment were insufficient to charge a conspiracy to 
defraud the United States of property; 

10. In failing to hold that the allegations of the in¬ 
dictment were insufficient to charge a conspiracy to 
defraud the United States by obstructing, impairing 
or defeating the operations or legitimate functions of 
the Government by means of craft, deceit and trickery; 

11. In failing to hold that, the Secretary of the Inte¬ 
rior admittedly having no duty, power or authority to 
award the contracts and the lease mentioned in the 
indictment, the United States, under the allegations of 
the indictment, could not have been defrauded, and 
therefore the defendants could not have been guilty 
of a conspiracy to defraud the United States; 

12. In failing to hold that the indictment was in¬ 
sufficient and fatally defective because of the absence 
therefrom of any allegation that the United States 
owned any properties of which the indictment at¬ 
tempts to allege a conspiracy to defraud the United 
States; 

13. In holding that the indictment indirectly avers 
that the Naval Reserves referred to in the indictment 
included lands which were subject to lease or contract, 
and in holding that such indirect averments are suffi¬ 
cient in respect to the property to which the alleged 
conspiracy related; 

14. In failing to hold that the indictment was fatally 
defective in that it did not contain a direct averment 
that the Naval Reserves which were the subject of the 
alleged conspiracy did in fact embrace oil and gas 
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lands on which there were no pending claims or ap¬ 
plications for permits or leases under the provisions 
of the Act of Congress of February 25, 1920, or pend¬ 
ing applications for United States patents under any 
law; 

15. In not sustaiing the several demurrers of the de¬ 
fendants on each and every of the grounds set forth 
in the note appended to each of said demurrers. 

ARGUMENT 
1. The Indictment: 

Stripped of unnecessary verbiage the indictment 
( 1 ) recites — 

(a) That in 1912 two executive orders were issued 
by the President wherein it is stated that pursuant to 
authority of an Act of Congress, certain public lands 
are withdrawn from settlement and constituted as 
naval petroleum reserves for the exclusive use and 
benefit of the United States Navy; 

(b) That by act of Congress approved June 4, 1920, 
the Secretary of the Navy was directed to take posses¬ 
sion of all property within the naval petroleum re¬ 
serves (subject to exceptions specified in the Act), and 
to conserve, develop, use and operate the same, in his 
discretion, directly or by contract, lease or otherwise, 
and to use, store, exchange or sell the oil and gas prod¬ 
ucts thereof, and all royalty oil from lands in the re¬ 
serves, for the benefit of the United States; 

(c) That under date of May 31, 1921, the President 
of the United States promulgated an Executive Order 
transferring from the Secretary of the Navy to the 
Secretary of the Interior the powers and duties which 
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the Congress had committed exclusively to the Secre¬ 
tary of the Navy by the express terms of the above 
mentioned act; 

(d) That pursuant to said Executive Order Albert 
B. Fall, Secretary of the Interior, as such Secretary 
of the Interior, assumed and undertook the adminis¬ 
tration and conservation of the naval petroleum re¬ 
serves ; 

(e) That it thereupon became the duty of the Secre¬ 
tary of the Interior to consider making contracts for 
the exchange by the United States of royalty oil accu- 
ing to the United States from the naval petroleum re¬ 
serves; to determine whether or not additional wells 
should be drilled upon the naval lands, and, having so 
determined, to procure by the usual methods of con¬ 
tract and lease the drilling of such wells; 

(f) That from July 1, 1921, to December 11, 1922, 
the matter of making contracts and leases, in respect 
to the naval petroleum reserve lands and the products 
thereof, “was under consideration by the said Albert 
B. Fall as such Secretary of the Interior and nu¬ 
merous persons and corporations were desirous of en¬ 
tering into such contracts and leases. 

Following the foregoing recitals the indictment 

(2) Charges — 

That Doheny and Fall, well knowing the matters set 
forth in these recitals 

(a) Conspired to defraud the United States of the 
naval reserve lands, the royalty oil accruing to the 
Navy, and the right to have the Secretary of the In¬ 
terior make leases and contracts respecting the naval 
petroleum reserves and their products upon competi¬ 
tive bidding, etc.; 

(b) Agreed, to effect the object of this conspiracy, 


7 


that Fall, upon the request of Doheny, “was to 
award” to one company of which Doheny was an offi¬ 
cer contracts for the construction of storage facilities 
for fuel oil, to be paid for by royalty oil accruing to 
the United States from the naval reserves; and that 
Fall, upon Doheny’s request, was “to award” to an¬ 
other company of which Doheny was an officer a lease 
granting that company the exclusive right to drill for 
and extract oil from the naval petroleum reserves; 

(c) Agreed that Doheny should give to Fall “large 
sums of money as loans and gifts, whereby the United 
States was to be deprived” of competition and of the 
honest and unprejudiced services of Fall, as Secretary 
of the Interior, touching the naval petroleum reserve 
matters . 

We make no reference here to the allegation of overt 
acts because the law is settled that these may not be 
referred to for the purpose of testing the sufficiency 
of the indictment against demurrer: United States 
v . Britton, 108 U. S. 199; Pettibone v. United States, 
148 U. S. 197, 202-3; Joplin Mercantile Co. v. United 
States, 236 U. S. 535; Pierce v. U. S., 252 U. S. 239, 244; 
Hyde v. United States, 27 App. D. C. 362, 375; Tyner v. 
U. S., 23 App. D. C. at page 353; Anderson v. United 
States, 260 Fed. 557; United States v. Robinson, 266 
Fed. 240; Anderson v. United States, 273 Fed. 20, 26; 
Manning v. United States, 275 Fed. 29; United States 
v. Biener, 275 Fed. 704; United States v. Vannatta, 278 
Fed. 559; United States v. Dowling, 278 Fed. 630, 634; 
Ridovitch v. U. S., 286 Fed. 315. 

2. The Demurrers: 

The principal points made by the demurrers are 
that Congress, under the Constitution of the United 
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States, has the exclusive “ power to dispose of and 
make all needful rules and regulations respecting the 
* * * property belonging to the United States” (Art. 
IV, Sec. 3, Par. 2); that in the exercise of this consti¬ 
tutional power Congress had placed that property of 
the United States known as the naval petroleum re¬ 
serves in the possession of the Secretary of the Navy 
and had committed to him exclusive power to develop 
and operate the same, and, in his discretion, to make 
contracts and leases respecting that property and the 
exchange, use, storage and sale of any and all prod¬ 
ucts therefrom; that the Executive Order of May 
31, 1921, which the indictment expressly makes the 
foundation for the allegations of duties of the Secre¬ 
tary of the Interior in relation to naval reserve con¬ 
tracts and leases, was void and of no effect and virtue; 
that the Secretary of the Navy alone, and not the Sec¬ 
retary of the Interior, had the sole duty and power to 
contract for the disposal of royalty oil from the naval 
reserves, to consider and determine whether wells 
should be drilled upon said property, to contract for 
the storage of oil and for the exchange thereof, and to 
lease any part or all of said reserve; that the Secretary 
of the Navy alone could award any contracts or leases 
in connection with these properties, the development 
and operation thereof, and the disposal of the products 
therefrom; that, therefore, an agreement between Fall 
and Doheny that the former, at the latter’s request, 
would award any such contracts, or would omit the 
performance of any duty relating to the award of con¬ 
tracts and leases for said properties, would have been 
utterly futile and could not have defrauded the United 
States, unless the conspiracy involved the practice of 
some fraud or imposition upon the Secretary of the 
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Navy of the United States, which the instant indict¬ 
ment does not charge. Hammerschmidt v. United 
States , 265 U. S. 182, 188. 

The demurrers also assail the indictment because of 
the failure to aver directly that the United States 
owned any such properties as those it is alleged it was 
the object of the conspiracy to defraud the government 
of, or that any part thereof was without the exception 
contained in the Act of June 4, 1920, which reserved 
to claimants to such lands all the rights they had prior 
to the order withdrawing them from settlement as 
public lands. 

3. The Decision Below: 

The court below holds that if a person unauthorized 
by law, or lawful regulation, order or practice, to per¬ 
form a governmental function, nevertheless, according 
to an allegation of an indictment, assumed and under¬ 
took to perform that function pursuant to a concededly 
void order, any agreement by such person to dishon¬ 
estly perform said function would constitute a con¬ 
spiracy to defraud the United States by obstructing 
or impeding its right to have its functions lawfully 
performed (R. 21-23). Of the opinion the following 
points may be noted: 

(a) The opinion says that the Executive Order “it 
is now agreed, was null and void, because Congress 
had entrusted the power to the Secretary of the Navy 
alone.’’ 

Defendants contended below that the Executive 
Order of May 31, 1921, was void and that as Fall had 
no power whatever to do or to refrain from doing any 
of the things referred to in the indictment, so as to 
bind the United States, and specifically could not bind 
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the United States by awarding contracts for oils from 
the naval reserves and awarding leases of lands in the 
naval reserves, the United States could not have been 
defrauded even had the agreement set forth in the in¬ 
dictment been consummated. 

The United States, by its counsel, agreed that the 
Executive Order was void. 

This is the agreement which the Court below accu¬ 
rately refers to in the last preceding quotation. 

In a brief filed before the Circuit Court of Appeals, 
Ninth Circuit, in a civil case seeking rescission of 
leases and contracts which the Secretary of the Navy 
had authorized and executed, counsel for the United 
States said: 

“If * * * purporting to act under the Execu¬ 
tive Order, Secretary Fall had made contracts and 
leases in an attempt to do the very things en¬ 
trusted to the Secretary of the Navy by the Act 
of June 4, 1920, his actions would have been void. 
Any one dealing with him would have been upon 
notice of his utter lack of power, and the contract 
taken from him and containing his signature 
would have been no more than a worthless piece of 
paper. * * * If one Cabinet officer, without any 
authority of law, attempts to contract or deal with 
reference to a matter which, under the law, is com¬ 
mitted to another Cabinet officer, the first men¬ 
tioned Cabinet officer purporting to act does not 
act ultra vires, he acts wholly without authority of 
law; in fact his action is in contemplation of law 
no action at all. * * * the President of the 
United States has no power to transfer the admin¬ 
istration of the Naval Reserves from the Navy De¬ 
partment where Congress, the custodian of the 
public lands, had placed it, into the Interior De¬ 
partment where Congress had not placed it 
* * * (Government counsel, brief before C. C. 

A. 9, page 284.) 
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In a brief filed before Mr. Justice Stafford opposing 
demurrers in the instant case, counsel for the Govern¬ 
ment further said: 

“At the oral argument upon the present de¬ 
murrers counsel for the Government contended 
that the Executive Order of May 31, 1921, was 
illegal, null and void; and that any and all acts 
of Secretary Fall done pursuant thereto must con¬ 
sequently be without authority and illegal.’ 9 

The question of the validity of the Executive Order 
of May 31, 1921, has thus far been considered by the 
District Court for the Southern District of California 
in two cases; the District Court of Wyoming; the Cir¬ 
cuit Court of Appeals of the Ninth Circuit; the Su¬ 
preme Court of the District of Columbia. Every court 
before which the question has arisen has correctly 
treated the Executive Order as void. 

(b) Nevertheless, holds the Court below, although it 
is conceded that any such contracts or leases as those 
which the indictment charges it was the object of the 
conspiracy to obtain would “have been no more than 
a worthless piece of paper ,’ 9 an agreement the sole 
object of which was the obtainment by Doheny from 
Fall of the award (R. 21) of such worthless piece of 
paper would constitute a conspiracy to defraud the 
United States. 

(c) Defendants admitted that if there had been any 
corrupt agreement between Fall and Doheny to ac¬ 
complish the purposes set forth in the indictment by 
fraudulently deceiving, tricking, or making misrep¬ 
resentations to the Secretary of the Navy, or other¬ 
wise unlawfully or dishonestly imposing upon him, to 
obtain contracts and leases granting rights in the 
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naval petroleum reserves and the products there¬ 
from, there would be a conspiracy to defraud the Gov¬ 
ernment, but that under the doctrine of Hammer - 
schmidt v. United States , 265 U. S. 182, 188, such con¬ 
duct must be charged else a conspiracy of this char¬ 
ter is not set forth. Defendants further contended 
that this indictment does not contain any such charge. 

Says the Court below: 

“It is true that no such charge is to be found 
in the indictment; but is it true to say that trickery 
and deceit can not have the effect of characteriz¬ 
ing and making criminal an interference with 
governmental functions and operations unless the 
trickery and deceit are practiced upon the custo¬ 
dian of the legal power? In this very case sup¬ 
pose that Fall and Doheny had only agreed that 
Fall should act in the matter of the contracts and 
leases, both honestly believing that the executive 
order gave him authority to do so, and that he 
should proceed honestly and regularly in all re¬ 
spects, treating Doheny’s companies like all other 
applicants. Would such an agreement be the 
same in legal effect as the agreement set out in this 
indictment? Do not the corrupt means to be used 
and the corrupt manner to be followed make it a 
conspiracy to defraud the United States, whereas 
the honest agreement first supposed might not, al¬ 
though that also might be an unwarranted and un¬ 
justifiable interference with the functions and op¬ 
erations of the government? ,, 

The foregoing, in so far as we understand it, is 
not only utterly untenable, but is contrary to the Su¬ 
preme Court’s decision in the Hammer schmidt case, 
supra , and the decision of this Court in Thomson v. 
United States , 37 App. D. C. 462, and as there said (p. 
467), its logical result “is indeed startling.” The 
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Court below has held that if it was somebody’s, that is, 
the Secretary of the Navy’s, duty to award contracts 
and leases in connection with the naval petroleum re¬ 
serves, and another, not having any such authority or 
duty, assumed to do so, and the defendant, under the 
mistaken belief that such person was thus authorized, 
had offered him a consideration, or entered into an 
agreement, involving trickery, with him, for the doing 
of that which he had no authority and was under no 
duty to do—and which, if he did, would in no way bind 
the government—an offense under the statute would 
have been complete. In the language of Mr. Justice 
Robb in the Thomson case (page 467), “such cannot be 
the law.” 

This Court held in the 
Thomson Case , in clear 
and unequivocal terms, 
that if an officer or em¬ 
ployee of the Government 
assumed and undertook 
the peformance of official 
functions pertaining—not 
to his office duties, but 
—to the office or duties of 
another, one giving such 
person money with intent 
to corruptly influence the 
performance of the func¬ 
tions so assumed would 
not be guilty of bribery. 

Of course the fact that the officer in this case is al¬ 
leged to have “assumed and undertaken” the func¬ 
tions in question “pursuant” to a void executive or¬ 
der can in no way help the indictment because, as cor¬ 
rectly said by counsel for the Government, “the Presi- 


The Court helow held 
in the instant case, that an 
allegation that an officer 
of the Government who 
assumed and undertook 
the performance of official 
functions pertaining—not 
to his office or duties, but 
—to the office or duties of 
another, had corruptly 
agreed to improperly per¬ 
form those functions, 
charges a conspiracy to 
defraud the United States. 
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dent of the United States had no power to transfer the 
administration of the naval reserves from the Navy 
Department, where Congress, the custodian of the pub¬ 
lic lands, had placed it, into the Interior Department, 
where Congress had not placed it. ,, 

(d) It is to be kept in mind that the indictment does 
not charge that whatever Fall assumed to do was as¬ 
sumed pursuant to a conspiracy to thereby interfere 
with governmental operations, but, expressly avers 
that he assumed and undertook those things pursuant 
to the Executive Order of May 31,1921, which it is not 
charged was fraudulently procured and must be pre¬ 
sumed was issued by the President in good faith, how¬ 
ever improvidently. Bank of the United States v. Dan- 
ridge, 12 Wheat. 69; Quinlan v. Green, 205 U. S. 410. 
On the face of the indictment it is shown that the Ex¬ 
ecutive Order was promulgated months before the al¬ 
leged conspiracy was entered upon. Nor does the in¬ 
dictment charge an interference with governmental 
operations by Fall assuming, pursuant to any conspir¬ 
acy, to usurp functions of the Secretary of the Navy. 
On the contrary the indictment expressly alleges that 
it became and was Fall’s duty, “as such Secretary of 
the Interior” to perform the functions enumerated in 
the indictment. And this, we repeat, not according to 
any conspiracy but “in pursuance of said Executive 
Order.” And all agree, and the Court holds, that that 
Executive Order is void. 

(e) Referring to the objection by demurrer that 
the indictment does not contain any averment that the 
naval reserves included any such lands as were by law 
subject to lease and contract, or, indeed, any direct 
averment of the ownership or possession by the United 
States of any lands or oil or gas, the Court below 
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said that as this fact is averred indirectly in vari¬ 
ous places in the indictment the Court holds that such . 
indirect averments are sufficient. It is not the law that 
various indirect averments are equal to the one direct 
averment required by law. This holding of the Court 
is opposed to the rulings of the Supreme Court of the 
United States and of this Court that essential allega¬ 
tions must be made directly and not indirectly or in- 
ferentially: Pettibone v. United States, 148 U. S. 197, 
202 (conspiracy); U. S. v. Hess, 124 U. S. 483, 486; 
U . S. v. Britton, 108 U. S. 199 (conspiracy); Ainsworth 
v. United States, 1 App. D. C. 518, 523-4; 526; reaf¬ 
firmed in U. S. v. Geare, 54 D. C. App. at p. 30. 

(f) Although the Court called upon counsel for 
briefs on five propositions of law (R. 20) the opinion 
overruling the demurrer treats of none of them. 

(g) The opinion neither disposes of nor mentions 
the point upon which the Court asked light in its fifth 
question to counsel (Exhibit D), which is ruled by 
United States vs. Cook, 17 Wall. 168; 21 L. Ed. 538, 
539. 

Hereinafter we shall present the answers we made 
below to the Court’s questions. 

4. The Indictment Charges No Crime: 

This indictment attempts to charge a conspiracy to 
defraud the United States. 

By the unlawful agreement alleged, the Government 
was to be deprived of (1) property, and (2) rights. 

It was to be deprived of property as a result of a cor¬ 
rupt violation by its Secretary of the Interior of his 
duty to it in respect of that property. 

It was to be defrauded of rights, relating to the same 
property, as a result of a corrupt violation by its Sec- 
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retary of the Interior of his duty to preserve and en¬ 
force those rights. 

The rights , if they existed, were incidental to the 
property. If there was no conspiracy to defraud of 
property, then there was no conspiracy to defraud of 
the asserted rights. If there was a conspiracy to de¬ 
fraud of property (we speak of tangible property cap¬ 
able of ascertained pecuniary value) then nothing is 
added to the charge of conspiracy by the allegation 
that the unlawful agreement also contemplated de¬ 
priving the United States of intangible rights. The 
allegations regarding the rights that the defendants 
agreed to deprive the Government of are palpable 
makeshifts. They neither add to nor take away from 
the charge. It is either sufficient or insufficient without 
reference to them. 

It is now conceded that the Executive Order of May 
31, 1921, is void, but an examination of the indictment 
shows that it was drafted upon the theory that the 
Executive Order was lawful and binding and that un¬ 
der and * 1 pursuant’’ to it there devolved upon the 
Secretary of the Interior duties and there was given to 
him authority in the matter of contracting for the na¬ 
val petroleum reserves; that the various duties set 
forth in the indictment are merely incidental to the 
making of naval reserve contracts and leases; that if 
the Secretary of the Interior had not, as it is conceded 
he had not, any authority to make such contracts and 
leases, then he had no duty in relation to matters 
merely incidental to the making of such contracts. It 
follows that no agreement relating only to the manner 
of the performance of such “duties’’ (!) could consti¬ 
tute a conspiracy to defraud. 

“Primarily,” said the United States Supreme Court 

4 




/ 
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in Hammerschmidt v. United States, 265 U. S. at 
page 188, “to conspire to defraud the United States 
means to cheat the Government out of property/’ It 
is “as plain as the road to market” that by this in¬ 
dictment an attempt was made to allege a case of con¬ 
spiracy to defraud the United States out of property, 
namely (we quote from the indictment), “its prop¬ 
erty * * * known as naval petroleum reserve No. 
1” and “oil and gas contained in said property” and 
“royalty oil and gas which would accrue * * * from 
said property and from naval petroleum reserve No. 
2,” all of which, as well as the deprivation of rights 
merely incident to the main object of the conspiracy, 
was to be accomplished by an award which, “accord¬ 
ing to said unlawful and felonious conspiracy/’ Fall 
was to make to Doheny’s companies, of contracts for 
the construction of fuel oil storage facilities “to be 
paid for by such royalty crude oil * * * from said 
properties” and of “ a lease granting and leasing * * * 
the exclusive right and privilege to drill for, * * * 
remove and dispose of all the oil and gas deposits from 
the property,” whereby the United States was to be 
“defrauded and despoiled of its property useful to its 
Navy and essential to the protection of the Govern¬ 
ment of the United States in time of war, and of the 
valuable rights hereinbefore described.” 

The “valuable rights” exclusively related to the 
right of the Government to the proper performance 
by the officer having lawfully committed to him duties 
and functions in connection with the disposition of 
said properties and the contracts and leases by which 
that disposition would be effected. We discuss the 
subject of these “rights” hereinafter. 

The indictment is in one count. It is not one charg- 
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ing the interference with a 1 ‘ lawful governmental func¬ 
tion” involving the depriving of the Government of 
“its legitimate official action and purpose * # * by 
misrepresentation, chicane or the overreaching of 
those charged with carrying out the governmental in¬ 
tention” (Hammerschmidt v . United States, supra, p. 
188). 

The Court below, finding it impossible to sustain this 
indictment as one to defraud the Government of prop¬ 
erty, in view of the fact that the Government could not 
have been defrauded of property had the agreement be¬ 
tween Fall and Doheny been actually consummated, 
solved his difficulty by judicially converting an indict¬ 
ment which the grand jury had returned, charging a 
conspiracy to defraud of property, into an indictment 
to defraud the United States by interfering with gov¬ 
ernmental functions and operations. Under the Con¬ 
stitution (5th Amendment) grand juries alone can re¬ 
turn indictments and courts cannot change them. Ex 
parte Bain, 121 U. S. 1; 30 L. Ed. 849. 

Concededly there is not even an allegation here that 
the Government’s “legitimate official action and pur¬ 
pose” was to be defeated “by misrepresentation, chi¬ 
cane or the overreaching of those charged with carry¬ 
ing out the governmental intention,” namely, the 
Secretary of the Navy. (Quotations from Chief Jus¬ 
tice Taft’s opinion in Hammer schmidt v. United 
States, 265 U. S. at page 188.) “It is true that no 
such charge is to be found in the indictment” (Justice 
Stafford’s Opinion; R. 22). 

The “rights” mentioned in the indictment are mere¬ 
ly incidental to contracting for and leasing of “said 
property;” if Fall had no power to lease the naval re¬ 
serves or contract for the disposition of oils there- 
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from he had no duty as regards the method of such con¬ 
tracting and leasing, and it follows therefore that the 
Government had no rights in respect of his perform¬ 
ance of that duty and there could be no conspiracy to 
defraud it of such rights. 

It is conceded that Fall could not award such con¬ 
tracts and leases so as to bind the United States; it 
necessarily follows that any award he agreed to make 
would be valueless and could not deprive or defraud 
the United States of land or oil, or of any rights inci¬ 
dent to the leasing thereof or contracting therefor. 
Government counsel were accurate in saying that “any 
one dealing with 99 the Secretary of the Interior “would 
have been upon notice of his utter lack of power and 
the contract taken from him and containing his signa¬ 
ture would have been no more than a worthless piece of 
paper." It is inconceivable that any intelligent per¬ 
son (being “upon notice”) would accept an award 
from the Secretary of the Interior of a lease to naval 
reserve lands or a contract for the construction of 
naval storage facilities to be paid for exclusively by 
the exchange of the Navy’s oil. No one with any in¬ 
telligence would accept such lease and contracts from 
any official but the Secretary of the Navy. Any per¬ 
son entering into an agreement having for its purpose, 
no matter by what means, the obtainment of such con¬ 
tracts and leases from the Secretary of the Interior , 
would not thereby have entered into an agreement 
which constituted a conspiracy to defraud because the 
Government could not thereby be defrauded, be de¬ 
prived of anything, or be obligated to anything; and 
had such an award been made the person or corpora¬ 
tion to whom made would have taken nothing there¬ 
by or thereunder. There is not only no charge in the 
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instant indictment that the Secretary of the Navy was 
to fraudulently award such contracts and leases or 
was to be deceived or overreached or made the subject 
of misrepresentations to induce him to award or ex¬ 
ecute such contracts and leases, but it will be observed 
that a consummated conspiracy is not charged. There 
is no attempt to charge that Fall, or any one except 
the Secretary of the Navy, actually did authorize an 
aivard and execution of any such contracts and leases. 
The whole charge is that there was an agreement under 
which Fall, upon the solicitation and request of Do- 
heny (which it is not even averred was ever made) 
“was to award” (R. 8) to Doheny’s companies two 
worthless pieces of paper. That the Government could 
not have been defrauded thereby is patent. That an 
agreement to that end was, therefore, not an agreement 
to defraud in violation of Sec. 37 of the Federal Penal 
Code is equally patent. 

The most that can be said of the allegations of the 
indictment which the Court below appears to have 
considered sufficient to sustain its validity is that they 
charge that Fall, who had no authority in the premises 
and was under no legal duty, and assumed to act under 
a null and void Executive Order, was to award con¬ 
tracts and a lease which Government counsel char¬ 
acterize as being utterly worthless, and he was to 
award these utterly worthless contracts and lease in a 
crafty, deceitful, secret and surreptitious manner. 
They would be no more worthless and no less worthless 
whether they were awarded openly or surreptitiously; 
craftily or secretly, and these adverbial phrases add 
nothing whatever to the pleading; and in no event 
could the Government be defrauded of its properties 
by the awarding of any such worthless contracts and 
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leases; and in no event could it be defrauded of the 
rights to have competitive bidding for leases to be 
awarded by one who had no authority to award them; 
and in no event could it be deprived of the right to 
have its business of awarding such contracts conducted 
in a lawful manner, forasmuch as the man who it is 
charged “was to award’’ them had no lawful right in 
the premises and was not acting as Secretary of the In¬ 
terior, or in any official capacity whatsoever. 

In view of the foregoing, should the defendants be 
called for trial upon the instant indictment, upon what 
charge would they be tried? Will it be upon what is 
left of the indictment after eliminating the allegations 
thereof predicated of the assumption that there was 
virtue in the Executive Order of May 31, 1921, or will 
it be on some theoretical charge spelled out from Jus¬ 
tice Stafford’s opinion, or upon some other theoretical 
charge to be spelled out by a trial judge?— 

“An indictment should contain every essential 
fact necessary to clearly define the crime, and the 
offense sought to be charged should be set out 
with sufficient accuracy and completeness to sup¬ 
port a judgment, either upon demurrer or con¬ 
viction. ’ ’ 

United States v. Geare , 54 App. D. C. 30,1. c. 33, 
per Mr. Justice Van Orsdell. 

5. (a) The Position Taken by the Government Be¬ 
low. (b) The Reply Thereto. 

(a) Counsel for the United States contended in the 
Court below that the charge presented by the indict¬ 
ment ends with the word “leases,” line 30, page 7, of 
the record; they asserted that what is set forth on 
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pages 1 to line 30 of page 7 sufficiently makes the 
charge of a conspiracy to defraud the United States 
within the statute, and they insisted that what follows 
are but allegations of means whereby the theretofore 
sufficiently alleged objects of the conspiracy were to be 
effected. To sustain this position counsel argued that 
under Sec. 37 of the Penal Code, which does not define 
a conspiracy to defraud the United States, but merely 
uses generic terms, an indictment in the words of the 
statute is sufficient, provided a charge of conspiracy in 
these words is followed by the allegations of a single 
overt act. We quote the exact language of the learned 
special counsel for the United States: 

“If the indictment follows the language of the 
statute and a single overt act is alleged, it should 
be allowed to stand.’’ 

And necessarily Government counsel must sustain 
that position in the instant case or the indictment must 
fall because so much of that instrument as appears in 
the record on pages 1 to 7 contains only (1) recitals 
and (2) a charge, in the language of the statute, that 
Doheny and Fall conspired to defraud the United 
States of and concerning the naval petroleum reserves, 
oils therefrom, and rights to have contracts relating 
thereto made in alleged ways. Moreover, the forego¬ 
ing must necessarily be the Government’s position be¬ 
cause when the Court proceeds to read the allegations 
of means made in the indictment (R. 7-10) it must find 
that the only means agreed upon for the accomplish¬ 
ment of the ends of the alleged object of the conspir¬ 
acy could not have accomplished the same, for the al¬ 
leged object was to defraud the United States of the 
naval petroleum reserves and oils therefrom, and the 
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means by which that object was to be attained was an 
award by the Secretary of the Interior of contracts 
and leases relating to those oils and lands. 

The Court below would not follow counsel in this 
position and in the opinion we find that the Court 
treats the charge of the indictment as being that “Fall 
and Doheny entered into a corrupt agreement with 
each other that Fall, as Secretary of the Interior, 
should award to Doheny’s companies certain contracts 
and leases relating to the oil and gas lands of the 
United States” (R. p. 21). We repeat, counsel for the 
Government argued that this was not the charge. The 
learned trial court concluded, what is obvious, that this 
was the charge. 

The Government took this position although the 
counsel in their brief below recognized (we quote their 
language) that “the charging of a conspiracy to de¬ 
fraud in the language of Sec. 37 is but alleging a con¬ 
clusion of law.” 

Later herein we shall examine the principal author¬ 
ity upon which the Government counsel relied to sus¬ 
tain the contention that a charge of a conspiracy to de¬ 
fraud under Sec. 37 is sufficient “if the indictment 
follows the language of the statute and a single overt 
act is alleged.” 

(b) The position cannot be sustained. It ignores all 
rules of pleading, the requirements of the settled law. 
It is destructive of the fundamental rights of citizens: 

“An indictment must set out facts and not the 
law . 9 ’ 

U. S. v . Nixon, 235 U. S. 231. 

In it “ facts must be stated, not conclusions of 
law alone.” 

U. 8. v . Hess, 124 U. S. 483, 488-9; 
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U. S. v. Cruikshank, 2 Otto (92 U. S.), 542-569, 
23 L. Ed. 588, 593; 

Goldberg v. U. 8. (C. C. A.), 277 Fed. 211; 

Geist v. U. S ., 26 App. D. C., 594, 599; 

Ainsworth v. U. S., 1 App. D. C. 518; 

Tyner v. U. S 23 App. D. C. 324. 

‘ 4 Every ingredient of which the offense is com¬ 
posed must be accurately and clearly alleged/ ’ 

U . S. v. Cook, 17 Wall. 174. 

“Where the charging part of the indictment 
contains a mere conclusion of the pleader # * # 
a charge in the language of the statute is wholly 
insufficient to present any issuable public offense 
to the jury.” 

U. S. v. Robinson, 266 Fed. 240, 244. 

“A rule of criminal pleading, which at one time 
obtained in some of the circuits, and perhaps re¬ 
ceived a qualified sanction from this court in 
United States v. Mills, 7 Pet. 138, that an indict- 
ment for a statutory misdemeanor is sufficient, if 
the offense be charged in the words of the statute, 
must, under more recent decisions, be limited to 
cases where the words of the statute themselves 
* * * ‘fully, directly, and expressly, without any 
uncertainty or ambiguity, set forth all the ele¬ 
ments necessary to constitute the offense intended 
to be punished / The crime must be charged with 
precision and certainty, and every ingredient of 
which it is composed must be accurately and clear¬ 
ly alleged. ‘The fact that the statute in question, 
read in the light of the common law, and of other 
statutes on the like matter, enables the court to 
infer the intent of the legislature, does not dis¬ 
pense with the necessity of alleging in the indict¬ 
ment all the facts necessary to bring the case 
within that intent/ ” (Italics supplied.) 

Evans v. United States, 153 U. S. 584. 


25 


And it was so held by the Supreme Court of the 
United States also in— 

U. S . v. Carll, 105 U. S. 611, 612; 

77. S. v. Cook, 17 Wall. 168, 174; 

U . S. v. Cruikshank, 92 U. S. 542, 588; 23 L. Ed. 

588; 

Batchelor v. United States, 156 U. S. 426; 

77. S . v. Hess, 124 U. S. 483; 

U . S. v . Simmons, 96 U. S. 360. 

4 ‘Where the definition of an offense, whether 
it be at common law or by statute, ‘includes gen¬ 
eric terms, it is not sufficient that the indictment 
shall charge the offense in the same generic terms 
as in the definition; but it must state the species; 
it must descend to particulars” (Italics ours.) 

77. S. v. Cruikshank, supra , quoting 1 Arch. Cr. 

Pr. & PL, 291; 

U. S. v . Simmons, 96 U. S. 360. 

“In an indictment upon a statute, it is not suffi¬ 
cient to set forth the offense in the words of the 
statute, unless those words themselves fully, di¬ 
rectly, and expressly, without any uncertainty or 
ambiguity, set forth all the elements necessary to 
constitute the offense intended to be punished.” 

77. S. v. Carll, 105 U. S. 611. 

“A crime is made up of acts and intent; and 
these must be set forth in the indictment with 
reasonable particularity of time, place and circum¬ 
stances.’’ 

77. S. v. Cruiskhank, supra. 

“It is not sufficient to charge the accused gen¬ 
erally with having committed the offense, but all 
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the circumstances constituting the offense must 
be specially set forth.” 

Justice Clifford concurring in U. S. v. Cruik - 
shank, 92 U. S. 542, 23 L. Ed. 588, at p. 595. 

“All the material facts and circumstances em¬ 
braced in the definition of the offense must he 
stated, * * *. The charge must be made di¬ 

rectly and not inferentiallv or by way of recital.” 

Pettibone v. U. S., 148 IJ. S. 197, 202 (Conspir¬ 
acy); 

U. S. v. Hess, 124 U. S. 483, 486; 

U. S. v. Britton, 108 U. S. 199 (Conspiracy). 

And it is elemental that— 

“The facts in allegation must be the primary 
and individualizing ones. Thus, a charge that the 
defendant committed larceny discloses only a sec- 
eondary fact, produced by a combination of pri¬ 
mary facts and law; in other words, it is a con¬ 
clusion of the law. This does not suffice. The 
pleader should set out the primary facts, discon¬ 
nected from the law; then the court, knowing the 
law and applying it to them, will deduce the legal 
• result.” 

1 Bishop's New Criminal Procedure (2d Ed.), 
Sec. 331. 


And— 

“though a statute may define an offense by its 
legal result, not so an indictment. It must state 
the facts whence the result comes, thus notifying 
the defendant of what he must meet, and putting 
upon the record a proper case for the court’s ad¬ 
judication.” 

Bishop's New Criminal Procedure (2d Ed.), 
Sec. 627; 

U. S. v. Robinson, 266 Fed. 240. 
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“A bill of particulars cannot cure a bad plead- 
ing.” 

U. S. v. Dowling, 278 Fed. 630, 631 (conspiracy) 
This Court has said— 

“It is centainly a fundamental principle in the 
common law, that every party accused of crime is 
entitled to have every essential fact that enters 
into the definition of the offense, set forth in an 
indictment, with such full and entire accuracy, 
that the offense may judicially appear to the 
Court in pronouncing judgment thereon, whether 
upon demurrer or after conviction. This is es¬ 
pecially necessary where the act or omission 
charged as producing the injury is not in itself 
necessarily unlawful, but only becomes so by its 
peculiar circumstances and relations to the result 
that follows, in the natural sequence of events. 
In such case every matter of fact essential to show 
the illegality of the act or neglect must be fully 
set forth; and the omission of any fact or circum¬ 
stance necessary to constitute the offense will be 
fatal. The indictment must be certain to every 
intent, and without any intendment to the con¬ 
trary; and the crime must be charged with such 
certainty and precision that it may be understood 
by every one, so that the party may know how to 
defend against such charge. Hence, facts, and not 
more conclusions from facts, or conclusions of 
law, must be stated. 1 Chitty Criminal Law, 172. 
Or, as declared by the Supreme Court of the 
United States, in the recent case of United States 
v. Hess, 124 U. S. 486; ‘The general, and, with few 
exceptions, the universal rule on this subject is 
that all the material facts and circumstances em¬ 
braced in the definition of the offense must be 
stated, or the indictment will be defective. No es¬ 
sential element of the crime can be omitted with¬ 
out destroying the whole pleading. The omission 
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cannot be supplied by intendment or implication, 
and the charge must be made directly and not in- 
ferentially or by way of recital. ’ And again, in 
the same case, quoting from the previous case of 
United States v . Cruikshank, 92 U. S. 542, the 
Court said: ‘The object of the indictment is, first, 
to furnish the accused with such a description of 
the charge against him as will enable him to make 
his defense, and avail himself of his conviction or 
acquittal for protection against a further prose¬ 
cution for the same cause; and second, to inform 
the Court of the facts alleged, so that it may de¬ 
cide whether they are sufficient in law to support 
a conviction, if one should be had. For this, facts 
are to be stated, not conclusions of law, alone. A 
crime is made up of acts and intent; and these 
must be set forth in the indictment with reason¬ 
able particularity of time, place and circumstan¬ 
ces. ’ Authorities to the same effect could be added 
to an indefinite extent, but it is unnecessary. * ’ 
Ainsworth v. United States, 1 App. D. C. 518, 
523-4. 


And in that case this Court in applying these gen¬ 
eral principles to the indictment then before it, where¬ 
in several defendants, indicted for manslaughter, were 
charged with responsibility for the collapse of the old 
Ford Theatre in the City of Washington which re¬ 
sulted in the death of a number of persons, said (page 
526): 


Now, in reading this indictment, the question 
naturally presents itself, how were the defendants 
joined or united in obligation to adopt the neces¬ 
sary means to avoid the disaster that occurred! 
The answer to this question ought to be plainly 
and explicitly furnished by facts set forth in the 
indictment. It must not be left to inference, or be, 
averred as a mere conclusion from primary facts, 
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/ 

or as a conclusion of law from such facts * # 

It is true , it is alleged, that the four defendants 
undertook and assumed the performance of all 
and every part of the work , and were concerned 
in the performance of the same, and that they had 
entire care , charge , control , management and su¬ 
pervision of the work. But these are simply gen¬ 
eral conclusions stated from precedent facts—the 
conclusions drawn from such facts by the pleader. 
The facts should be stated upon the face of the in¬ 
dictment, that the court could, by legal construc¬ 
tion, determine whether there was a joint duty 
created and imposed upon all the defendants 
alike.’’ 

Ainsworth v. United States , 1 App. D. C. 518, 
526. 

We digress to point the particular applicability of 
the foregoing to the instant indictment. The italics 
are ours that the applicability may be at once observed. 

/ 

4 4 The indictment must specify with certainty, 
that is, certainty to a certain intent generally, the 
conspiracy, because the accused must be advised 
of the essential particulars of the charge against 
them, and the Court must be able to decide 
whether the scheme is stated with such particu¬ 
larity that the facts alleged are sufficient to sup¬ 
port a conviction. It is true, also, that if the in¬ 
dictment insufficiently charges the conspiracy, 
averment of overt acts done in furtherance of the 
objects of the conspiracy, and the description of 
a tract of land as part of the overt act, cannot 
cure the insufficiency of the indictment in the 
charge of conspiracy.” 

Hyde v. United States , 27 App. D. C. 362, 375. 

Counsel for the Government in substance ask that 
the principles laid down in the foregoing cases shall 


30 


be ignored by this Court because, they said below, the 
rules of criminal pleading to be found in such ‘ 1 ancient 
cases” are no longer being adhered to and no longer 
find favor with courts. The Government in the instant 
case appealed to a rule of “liberal” construction of 
indictments and cited cases holding that such should 
be the rule. 

Against the claim that the rule laid down by the 
United States Supreme Court in the above quoted 
“ancient cases” is no longer the law we cite Muens v. 
United States , 50 App. D. C. 15, 267 Fed. 317, decided 
in 1920, which, irrespective of any loose (miscalled 
“liberal”) rules of criminal pleading which some cases 
may support, and which may be controlling or per¬ 
suasive in other jurisdictions, presents the law on this 
subject in this District of ours. That commendable 
strictness which gives the indicted citizen the right to 
insist that the charge upon which it is sought to bring 
him to the bar of a criminal court shall be presented 
with that clearness, certainty and particularity which 
the settled law requires is not only adhered to but is 
reaffirmed by this Court in the Moens case supra. In 
that decision the Court, speaking by Mr. Justice Van 
Orsdel, cites and quotes from U. S. v. Carll, 105 U. S. 
611, cited above in this brief, and denies that later 
cases in the Supreme Court have in any “way modi¬ 
fied” the “Carll case.” The decision in the Carll case 
in the United States Supreme Court, and in the Moens 
case in this Court, is an all-sufficient answer to the 
contention now made that an indictment in the lang¬ 
uage of the statute suffices. Reference to the opinion 
of Justice Van Orsdel in the Moens case (50 App. D. 
C., 1. c. 17-18) will show that the charge there was in 
the language of the statute and will further show that 
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the Government’s position there was what the Govern¬ 
ment’s position here is. Moreover, reference to the 
decision in the Moens case will show the rejection by 
this Court of that position of the Government, as we 
submit it should be again rejected now. 

An examination of cases involving indictments 
brought under the Federal conspiracy statute, charg¬ 
ing a conspiracy to (a) commit an offense against the 
United States, or (b) defraud the United States, shows 
conclusively that it has never been held sufficient to 
make the charge merely in the language of the statute. 

(a) Where the indictment charges a conspiracy to 
commit an offense against the United States, while it 
is true that the offense need not be set forth with the 
same particularity as in an indictment for the com¬ 
mission of a substantive offense, nevertheless the cases 
hold that by appropriate allegations of fact the ele¬ 
ments of the offense must be set forth, and, further, 
that the offense must be described with such particu¬ 
larity as to identify it. If the indictment does not do 
both these things, it is insufficient: 

Hilt v. U. 8., 279 Fed. 421, 422; 

U. S. v. Boasberg, 283 Fed. 305, 311, 312; 

U. S. v. Cruikshank, supra; 

U. S. v. Pettibone, supra; 

Anderson v. United States, 260 Fed. 557; 

U. S. v. Beiner , 275 Fed. 704; 

U . S. v. Dowling, 278 Fed. 630. 

(b) When we come to the other aspect of Section 
37, that when the crime charged is not a conspiracy to 
commit an offense, but is a conspiracy to defraud the 
United States, the requirements of pleading must of 
necessity be more stringent. There is no definition of 
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what constitutes a fraud against the United States. 
The term embraces a wide range of deception and de¬ 
signed injury to the Government. The breadth of the 
statute merely emphasizes the necessity laid down in 
numerous cases for a specific statement of what the 
fraud is. Facts must be set forth so that the Court 
and not the pleader may decide whether the confed¬ 
erating together had for its object the commission of 
something that might properly be termed a fraud. 

The rule is summarized in Wharton’s Criminal Pro¬ 
cedure (10th Ed.,) Vol. 1, p. 646: 

‘‘The federal statute not containing a defini¬ 
tion, and not setting forth the constituent ele¬ 
ments of the crime of conspiracy to defraud or 
injure the United States Government, an indict¬ 
ment following the language of that statute, 
simply, will be wholly insufficient; it must, in ad¬ 
dition, set forth fully and clearly all the acts and 
elements necessary to constitute the crime sought 
to be charged.’’ 

In U. S. v. Greene, 115 Fed. 343, 356, the ninth and 
tenth counts charged a conspiracy to defraud the Gov¬ 
ernment by obtaining the allowance and payment by 
the United States through an engineer officer of a cer¬ 
tain “fraudulent claim’’ of a named claimant. The in¬ 
dictments did not show in what respects the claims 
were fraudulent. 

The Court in sustaining the demurrers to these two 
counts said (p. 357—italics ours): 

“It is true that the charge of conspiracy is 
made in the language of the statute, and the claims 
presented by the accused are denounced as fraud¬ 
ulent, hut the important expressions in the statute, 
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such as ‘fraudulent’, are generic; and said the 
Supreme Court of the United States in Cruik- 
shank’s Case: 

“ ‘It is an elementary principle of criminal 
pleading that, where the definition of the of¬ 
fense, whether it be at common law or by stat¬ 
ute, includes generic terms, it is not sufficient 
that the indictment shall charge the offense in 
the same generic terms as in the definition, but 
it must state the specifics; it must descend to 
particulars/ I Archb. Cr. Prac. & PL, p. 291. 

“Since these counts do not state the particulars 
of the fraudulent claim, they do not, in my judg¬ 
ment, meet the requirements of the law.” 

Other illustrations of allegations held to be conclu¬ 
sions and insufficient to support indictments are: “un¬ 
lawfully” ( Anderson v. U. S., 294 Fed. 593; 597; U. 
8. v. Atlanta Journal Co., 185 Fed. 656); “fraudu¬ 
lently” ( Martin v. U. 8., 168 Fed. 198, 205); “decep¬ 
tive device” ( U. S. v. Koenig Coal Co., 291 Fed. 385, 
388, 389); “not lawfully entitled to enter the United 
States” ( U. S. v. Trumbull, 46 Fed. 755, 756); “con¬ 
trary to the provisions of said act” (U. S. v. Dow¬ 
ling, 278 Fed. 630, 633); conspiring “to com¬ 
mit the offense of corruptly endeavoring to in¬ 
fluence a petit jury of the United States” ( U. S. 
v. Taffe, 86 Fed. 113, 115); “wilfully, knowingly, 
unlawfully and feloniously make and convey false re¬ 
ports and false statements with intent to interfere 
with the operation and success of the military and 
naval forces of the United States” ( Foster v. U. S., 
253 Fed. 481, 482). 

The requirement, fully supported by cases herein- 



before cited, that the charge must be made directly and 
not by way of inference, is no technical requirement. 
By their brief and oral arguments below counsel for 
the Government took the position that it was sufficient 
that by implication requisite facts could be found and 
that that which was by necessary inference disclosed 
w as sufficiently disclosed. Such is not the law. Apart 
from the clear rule stated by the Supreme Court it is 
to be remembered that the Constitution (Amendment 
V) requires an indictment by a grand jury. If infer¬ 
ences were to be indulged in, the defendant could be 
held to answer charges other than those found by the 
grand jury. 

In the Cruikshank case (supra) one of the counts 
charged a conspiracy to hinder certain persons of Af¬ 
rican descent from voting, but this was not a Federal 
offense unless the hindering was on account of the race 
of the people interfered with. The count, though al¬ 
leging that the persons were negroes, did not allege 
that they were hindered because of their race. The 
Court held the count insufficient, saying (p. 556—ital¬ 
ics ours): 

“Inasmuch, therefore, as it does not appear in 
these counts that the intent of the defendants was 
to prevent these parties from exercising their 
right to vote on account of their race, &c., it does 
not appear that it was their intent to interfere 
with any right granted or secured by the constitu¬ 
tion or laws of the United States. We may sus¬ 
pect that face was the cause of the hostility; but it 
is not so averred. This is material to a descrip¬ 
tion of the substance of the offence , and cannot be 
supplied by implication. Everything essential 
must be charged positively , and not inferentially. 
The defect here is not in form, but in substance.” 
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In Salla v. United States, 104 Fed. 544, the Circuit 
Court of Appeals for the Ninth Circuit reversed the 
conviction held the indictment insufficient. In that 
case the charge was that the defendants unlawfully, 
etc., conspired to— 

“unlawfully and knowingly # * # delav * # * 

the passage of a certain railway car * * • 

which said railway car was then and there carry¬ 
ing and transporting the mails of the United 
States.’’ 

The indictment did not charge that the defendant 
knew that the railway car was carrying the mails of 
the United States. The Court said (p. 547—italics 
ours): 


“Such an offense must be dealt with under the 
laws of the state. The conspiracy, as charged in 
the indictment, lacks an essential ingredient to an 
offense against the United States, to wit, that the 
defendants knew that the mails of the United 
States were carried upon the train which they con¬ 
spired to obstruct. It may be that they all had 
such knowledge, or that the facts and circumstan¬ 
ces shown in the evidence were sufficient to charge 
them with such knowledge, but that does not dis¬ 
pense with the necessity of setting forth in the in¬ 
dictment all the elements of the wrongful act 
which they conspired to commit. Says Hawkins 
(book 2, c. 25, Sec. 60): * In an indictment nothing 
material shall be taken by intendment or implica¬ 
tion.’ The authorities above cited sustain the 
proposition that an indictment for a conspiracy to 
commit an offense against the United States must 
charge every element of the offense as fully as if 
the indictment were for its perpetration.” 


36 


Numerous other cases to the same effect might be 
cited. The principle laid down is especially applicable 
where, as here, the indictment is exceedingly vague 
and could be supported only by the making of exten¬ 
sive inferences which, on the authorities quoted and 
numerous others, the Court would not be justified in 
doing. 

Finally, and conclusively, the contention of the Gov¬ 
ernment that, despite the ruling of some 44 ancient 
cases,’’ this case is now ruled by “later decisions” 
and the new “liberal rule” by which indictments must 
be construed, is destroyed by the latest decision of the 
United States Supreme Court in a conspiracy to de¬ 
fraud the Government case, Hammerschmidt v. United 
States , 265 U. S. 182 (decided May 26, 1924), in which 
case, the opinion states, the 

“charge w^as that the petitioners wilfully and un¬ 
lawfully conspifed to defraud the United States 
by impairing, obstructing and defeating a lawful 
function of its government, to wit: # # # .” 

The object of the conspiracy was then set forth. It 
involved obvious misconduct but contained no elements 
of deceit or fraud. The Court accordingly reversed the 
conviction and held “the demurrer to indictmeni in 
this case should have been sustained,” despite the gen¬ 
eral charge of fraud in the language quoted. 

Against these settled principles of our law, in op¬ 
position to these controlling cases, but in obvious rec¬ 
ognition of the necessity of taking an extreme position 
in view of the character of the indictment in the in¬ 
stant case, Special Counsel for the United States in 
their brief below said: 
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“The federal courts have repeatedly stated that 
an offense under Section 37 is sufficiently charged, 
if the indictment avers that two or more persons 
conspired together to defraud the United States 
in any manner or for any purpose and that an 
overt act in furtherance of the conspiracy was 
done by a co-conspirator. Indeed, if the indict¬ 
ment follows the language of the statute and a 
single overt act is alleged, it should be allowed to 
stand.” 

The foregoing position is more than unsustainable— 
it is desperate. And into that position is the Govern¬ 
ment forced for uuless the foregoing is sound, then this 
indictment is not. 

What facts showing a violation of any criminal law 
are alleged in the charging part of this indictment 
down to the point where Government counsel admit 
that charging part ends, with the 30th line of page 7 
of the Record in this Court? And, if we assume— 
as this Court must assume —that the defendants are 
ignorant of the facts upon which is based the charge 
that they have violated a criminal law, are they “so 
distinctly” and “so clearly” advised of the charge 
which they have to meet, and of the “facts which the 

pleader claims constitute the alleged transgression” 

/ 

as to “ give them a fair opportunity, * 9 with only those 
facts before them, and without resort to matter ali- 
undue, “to prepare their defense”? 

Goldberg v . U. S., 277 Fed. 211, 215; 

Fontana v. TJ . S., 262 Fed. 283, 286; 

U . S. v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588, 
593 • 

TJ. 8. v. Hess , 124 U. S. 483, 487; 

Miller v. U. S. f 133 Fed. 337, 341; 

. U. 8. v. Dowling , 278 Fed. 630; 

Ainsworth v . U. 8., 1 App. D. C. 518, and passim 
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The answer is that the indictment does not distinct¬ 
ly, clearly and particularly advise the accused of the 
facts upon which are founded the charge which they 
have to meet and, hence, does not give them a fair op¬ 
portunity to prepare their defense. What can defend¬ 
ants say to a charge which, despite a wealth of recitals, 
says no more than this: 1 ‘You are charged with hav¬ 
ing entered into an agreement to defraud the United 
States of land and oil and alleged rights.” To such a 
charge defendants are able to say no more than, “We 
did not do it.” 

Where defendants are presented with an indictment 
which recites (assuming that the instant one does) 
facts showing that the Government owns some land, 
that the land contains oil, and that the Government 
has certain rights in relation to the manner in which 
its lands shall be administered and its oils disposed 
of, and that they had in the District of Columbia and 
on dates specified agreed to defraud the United States 
of the said lands, oils, and rights in relation thereto— 
without more—it is idle and it is futile to say that such 
a document meets the requirements of the law as set¬ 
tled by the authorities hereinbefore cited. 

We have said that the indictment must be read with • 
a presumption that the defendants are ignorant of the 
facts wdiich the pleader claims constitute the alleged 
transgression, as well as in the light of the proverbial 
presumption of innocence. In the court below counsel 
for the Government, traveling outside of the record, 
asserted that facts, not in but aliunde the indictment, 
w r ere sufficient to show that these defendants were not 
ignorant of the facts upon which the Government is 
attempting to charge them with a violation of Section 
37. We meet this strange doctrine attempted to be 
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introduced into the law of criminal pleading by that 
law as it is: 

1 ‘When one is indicted for a serious offense, the 
presumption is that he is not guilty, and that he is 
ignorant of the supposed facts upon which the 
charge against him is founded. He is unable to 
secure and present the evidence in his defense— 
indeed, he is deprived of all reasonable opportun¬ 
ity to defend—unless the indictment clearly dis¬ 
closes the facts upon which the charge of the com¬ 
mission of the otfense is based. It must set forth 
the facts which the pleader claims constitute the 
alleged transgression # * * so clearly that 

the court, upon an examination of the indictment, 
may be able to determine whether or not, under 
the law, the facts there stated are sufficient to sup¬ 
port a conviction . 91 (Citations, italics ours.) 

Miller v. U . 8., 133 Fed. 337; C. C. A., 8th Cir¬ 
cuit; Van Devanter, Sanborn and Hook, Cir¬ 
cuit Judges; case of conspiracy under Section 
5440, R. S. U. S. 

“When one is indicted for a serious offense, the 
presumption is that he is innocent thereof, and 
consequently that he is ignorant of the facts on 
which the pleader founds his charges, and it is a 
fundamental rule that the sufficiency of an indict¬ 
ment must he tested on the presumption that the 
defendant is innocent of it and has no knowledge 
of the facts charged against him in the pleading.” 
(Citations; italics ours.) 

Fontana v. United States, 262 Fed. 283, 286, de¬ 
cided 1919, C. C. A., 8th Circuit, opinion by 
Sanborn, C. J. 

We come now to the case principally relied upon be¬ 
low to support the contention that the law is now set¬ 
tled “by the late cases” that to charge a conspiracy 
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to defraud in the language of the statute, and without 
alleging any means, is sufficient: Jelke v. United 
States, 255 Fed. 264 (C. C. A., 7th Circuit.) In quot¬ 
ing from the opinion in this case our adversaries ital¬ 
icized the first four lines of the following quotation, 
but not the very vital last six lines in which the Court 
states an exception to the very general rule thereto¬ 
fore stated, which exception embraces cases of which 
the instant is peculiarly and emphatically one. Here 
we give this quotation from the Jelke case italicizing 
what the Government and we would have emphasized: 

“(c) An indictment attemping to charge con¬ 
spiracy is sufficient if it follows the language of 
the statute and contains a sufficient statement of 
an overt act to effect the object of the conspiracy, 
excepting where the object of the conspiracy is in 
itself lawful, and in such case the means must be 
set forth with such particularity as to disclose 
their illegality and the intended criminal intent, 
and except also those cases where the conspiracy 
is to defraud the government in a manner that 
would not permit of the defendants being fairly 
and reasonably informed of the character of the 
offense without such detailed statement of the 
means and the time and place being set forth.” 

We do not understand the Jelke case to hold that the 
allegations of overt acts can be referred to for the pur¬ 
pose of testing the sufficiency of an indictment for con¬ 
spiracy against demurrer, but we concede that some of 
the language of the opinion in that case leaves us in 
doubt whether the case so decides. If it does, it is not 
only clearly out of harmony with the weight of author¬ 
ity (infra, “Overt Acts”), but ignores the decisions of 
the Supreme Court of the United States and is op- 
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posed to the decisions of this Court on this particular 
point. The quotation in the Jelke opinion (255 Fed., 1. 
c. 276) from U. S. v. Dennee, Fed. Cas. No. 14948, is, 
insofar as it suggests that in testing the sufficiency of 
averments of conspiracy the overt acts allegations are 
to be resorted to, directly contrary to the holdings of 
the Supreme Court and this Court, and hence is not the 
law in this jurisdiction. 

It is interesting to note that while Judge Evans, who 
delivered the majority opinion in the Jelke case, refers 
to a number of cases which more or less indefinitely 
indicate that an indictment charging a conspiracy and 
averring overt acts is sufficient, he does not refer, in 
that connection, to United States v. Britton, 108 U. S. 
199, and the late, definite, and conclusive case on this 
subject, Joplin Mercantile Company v. United States, 
236 U. S. 531, 59 L. Ed. 705. Of these hereinafter. 

Moreover, aside from any reference to overt acts, the 
Jelke case, if it is to be construed as counsel for the 
Government now wish to construe it, is so directly op¬ 
posed to, and in conflict with, the decision of the Su¬ 
preme Court of the United States in Evans v. United 
States, 153 U. S. 584, as quoted from on page 24 of 
this brief (as well as the rules as laid down by the 
Supreme Court, also quoted on pages 23-25 hereof), 
as to constitute in this jurisdiction no authority for 
anything. And see Moens v. U . S., 50 App. D. C. 15, 
267 Fed. 317. 

We conclude our examination of this principal re¬ 
liance of the Government by inviting attention to the 
fact that apparently considerable dicta is indulged in 
in the Jelke case in view of the fact that the Court it¬ 
self found that the indictment in that case— 
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“giving to all the words their fair meaning in 
view of the entire context, thoroughly and with 
reasonable definiteness apprised the plaintiffs in 
error of the offense with which they are charged, 
as well as the means by which, and the places and 
the time where, the object of the conspiracy was to 
be consummated.” 

We submit that if this indictment is to be read as one 
which sets forth the charge against the defendants on 
page 1 to line 30, page 7, inclusive, of the Record here, 
then the duty of this Court to reverse and remand 
with directions to sustain defendants’ demurrer is 
plain. 

6. The Indictment Not Aided but Destroyed by the 
Allegations of Means. 

But what is the case if there is to be read as part of 
the charge pleaded by the indictment the allegation of 
“the means” by which the agreement to defraud is 
to be accomplished? 

If so much of the indictment as attempts to allege 
means for the accomplishment of a conspiracy is not to 
be treated as any part of the charge then, we repeat, its 
insufficiency is obvious. If, however, the Govern¬ 
ment’s position below is changed here or is ignored 
by this Court as it was by the Court below and the 
question of the sufficiency of the indictment is to be 
determined by a consideration of everything that is 
alleged from Record page 1 to “Overt Acts” on page 
10, the case is no better for the prosecution and the 
indictment is self-destqoying. We say this because by 
the means agreed upon the end alleged could not have 
been accomplished; by the means agreed upon the Gov¬ 
ernment could not have been defrauded or deprived of 
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anything had the alleged conspiracy succeeded; by the 
means agreed upon no obligation could have been im¬ 
posed upon the Government, no right could have been 
conferred upon the corporations named; no land or 
oils could have come into the possession of or have 
been secured by those corporations, or any one else: 
no thing could have been taken from the United States 
for those corporations or for any one in the world, 
or for any purpose or in any manner. The soundness 
of the position just above taken will be made obvious 
by an examination of the indictment. 

The indictment as so considered comes to this: 

In 1912 the President of the United States signed an 
order wherein it was recited that certain lands, the lo¬ 
cation of which is not shown save by unintelligible 
symbols, were withdrawn from entry and set aside to 
constitute Naval Petroleum Reserves for the exclu¬ 
sive use or benefit of the United States Navy; 

By virtue of the Constitution of the United States 
the Congress alone had power to make regulations con¬ 
cerning that property and the disposal thereof, and the 
Executive had no power, duty or authority in the 
premises; 

That no legislation whatever authorized leases or 
contracts with respect to the Naval Petroleum Re¬ 
serves until June 4, 1920; 

That by the Act of June 4,1920, the Secretary of the 
Navy was directed to take possession of the Naval Pe¬ 
troleum Reserves; to conserve, develop and operate 
the same, by lease, contract, or otherwise, in his dis¬ 
cretion, and to use, sell, exchange and store the prod¬ 
ucts therefrom. 

That the President of the United States on May 31, 
1921, by an Executive Order committed (or attempted 
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to commit) the administration and conservation of oil 
and gas bearing lands in the Naval Reserves to the 
Secretary of the Interior, subject to existing laws and 
specified limitations; 

That the Secretary of the Interior assumed, pur¬ 
suant to the last mentioned Executive Order, and not 
otherwise, the administration and conservation of the 
Naval Petroleum Reserves; 

That Edward L. Doheny and the Secretary of the 
Interior of the United States agreed that the latter, 
upon the request and solicitation of the former, “was 
to award’’ to corporations named by Doheny, leases 
and contracts under which said corporations would ob¬ 
tain lands comprised in the Naval Petroleum Reserves 
and oils produced therefrom; 

That Doheny would pay to Fall, the Secretary of the 
Interior, a monetary consideration before the award¬ 
ing by Fall, as Secretary of the Interior, of the leases 
and contracts as aforesaid. 

We say that as the means do not aid the charging 
part of the indictment, but show beyond peradventure 
that the object of the conspiracy (i. e., the defrauding 
of the United States) could not have been attained by 
the means agreed upon, that the United States there¬ 
fore could not have been defrauded had the plan been 
consummated, it follows that the indictment is bad and 
the demurrers should have been sustained. 

Shortly we shall examine but a few of the authori¬ 
ties which show that unless the United States could 
have been defrauded by the accomplishment of the al¬ 
leged conspiracy then no punishable violation of the 
statute has been committed. Upon the argument below 
it was suggested that the allegation of “means” might 
be treated as a bill of particulars incorporated in the 
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indictment. Let us here briefly so consider them 
rather than as an essential part of the description of 
the offense. So treated they necessarily destroy the 
indictment because they disclose to the Court, on the 
face and within the body of the indictment, an unsus¬ 
tainable charge. 

‘ 4 While the charge is conspiracy, nevertheless, 
if the government is required to furnish a bill of 
particulars, it will be strictly limited in proof to 
the matters therein contained. Kettenbach v. 
United States, 202 Fed. 377 (C. C. A., 9th Cir¬ 
cuit). ” 

United States v. Rosenwasser, 255 Fed. 233, 234. 

Obviously the rule applies when there is included 
in the indictment allegations which must be treated as 
a bill of particulars precisely as it applies in cases 
where the Government is required to furnish separ¬ 
ately a bill of particulars. 

The Supreme Court of the United States in Dunlop 
v. United States, 165 U. S. 486-491, 41 L. Ed. 799, cites 
with approval the decision in Commonwealth v . Giles, 
1 Gray (Mass.) 466, in which the Supreme Judicial 
Court of Massachusetts said of the office of a bill of 
particulars: 

4 4 When it is once made, it concludes the rights 
of all parties who are to be affected by it, and he 
who has furnished a bill of particulars under it 
must be confined to the particulars he has speci¬ 
fied as closely and effectually as if they consti¬ 
tuted essential allegations in a special declara¬ 
tion. * ’ 

If the defendants w T ere put upon trial upon this in¬ 
dictment, and the means therein averred constitute a 
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bill of particulars supplied defendants by the Govern¬ 
ment, by which the Government, consequently, would 
be limited in the proving of its case, the situation 
. would be that the Government would have to tender to 
the Court proof of a means agreed upon which, if fol¬ 
lowed, could not have defrauded the Government. 
Hence— 


“It would be an idle thing to go through a long 
trial upon this indictment, only to learn at the 
* * * trial that the facts established consti¬ 

tuted no offense cognizable by this Court.” 

United States v. Bopp, 230 Fed. 723-727. 

7. The Recitals, Charge, and Means Alleged Do Not 
Constitute an Offense, but Combined Show That the 
Agreement Between Defendants Could Not Have De¬ 
frauded the Government. 

(1) THE EXECUTIVE ORDER OF MAY 31, 1921, IS VOID. 

Counsel for the appellant Fall in their excellent 
brief so fully discuss the construction and limitations 
of this Executive Order .that we shall refrain from 
adding to that discussion. 

Our position is that the Executive Order was utterly 
void; that it was ineffectual to transfer any authority 
to, or impose any duties upon, the Secretary of the In¬ 
terior over or in respect of the Naval Petroleum Re¬ 
serves, the making of contracts or leases relating to 
same, or the advertising, or refraining from advertis¬ 
ing, or seeking competition, or refraining therefrom, 
for any such contracts or leases. If this position is 
sustainable (and it is not only conceded by the Gov¬ 
ernment and court below, but we undertake to show 
that the contrary is not even arguable), then even 
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though the Secretary of the Interior assumed and un¬ 
dertook to exercise the powers and the authority con¬ 
ferred upon the Secretary of the Navy by the Act of 
June 4, 1920, and to perform, in whole or in part, the 
duties imposed upon the last named official by that 
legislation, he could perform no act which would in 
any way affect the rights or the property of the United 
States in, or in connection with, the Naval Petroleum 
Reserves; he could neither award nor agree to award, 
in any way that would in the slightest affect the Gov¬ 
ernment, leases of the Naval Petroleum Reserves and 
contracts for the oil produced therefrom; he could in 
no way affect the Government by any representations 
he might have made as regards whether it would or 
would not lease the Naval Petroleum Reserves or any 
part thereof. He could, of course, irrespective of the 
Executive Order and irrespective of the office of Sec¬ 
retary of the Interior, have been guilty of a conspiracy 
to defraud the United States of its Naval Petroleum 
Reserves by entering into an agreement with any per¬ 
son or persons, in or out of the Government service, 
to impose, in manner contrary to law, upon the Secre¬ 
tary of the Navy for the purpose and with the intent 
of obtaining from that officer (though the latter be 
acting in entire good faith) a fraudulent award of 
Naval Petroleum Reserve contracts and/or leases. 
But this is not the charge of the instant indictment, 
and of this point more hereinafter. Here we take the 
definite position that as the indictment charges an 
agreement to defraud the United States of its Naval 
Petroleum Reserves (assuming, for the argument, that 
it does sufficiently so charge—which we deny) by ob¬ 
taining from the Secretary of the Interior fraudulent 
contracts and leases, which he agreed to award, pur- 
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suant, and solely pursuant, to the authority he sup¬ 
posed he had under the Executive Order of May 31, 
1921, and as it makes no other charge, it discloses an 
agreement which was not and could not have affected 
the object of the alleged conspiracy, namely, to de¬ 
fraud the Government, even if fully consummated, for 
the primary, but all-sufficient, reason that the Execu¬ 
tive Order was void. 

This proposition has now been affirmed by the legis¬ 
lative, the executive and the judicial branches of our 
Government. Before citing and quoting the authori¬ 
ties we have just referred to, which specifically relate 
to the void character of the particular Executive Order 
now before the Court, let us invite the Court’s atten¬ 
tion to the settled state of the law on this general 
subject: 

The Supreme Court of the United States in Kendall 
v. United States , 12 Pet. 607, 616, said: 

“It would be an alarming doctrine that Con¬ 
gress cannot impose upon any executive officer 
any duty they may think proper, which is not re¬ 
pugnant to any rights secured and protected by 
the Constitution; and in such cases the duty and 
responsibility grow out of and are subject to the 
control of the law, and not to the direction of the 
President.” 

In 19 Opinions of the Attorney-General of the United 
States, at page 686, in the matter of “The Eight-Hour 
Law, ’ ’ we read: 

“The President has, under the Constitution and 
laws, certain duties to perform, one of these being 
to take care that the laws be faithfully executed; 
that is, that the other executive and administrative 
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officers of the Government faithfully perform their 
duties. But the statutes regulate and prescribe 
these duties, and he has no more power to add to 
or subtract from the duties imposed upon subordi¬ 
nate executive and administrative officers by the 
law than those officers have to add to or subtract 
from his duties.’ ’ 

With the foregoing settled and indisputable princi¬ 
ples in mind let us turn first to the legislative, second 
to the executive (but really quasi-judicial), and third, 
to the judicial denunciations of the Executive Order of 
May 31, 1921, now relied upon by the Government in 
this indictment: 

(1) The legislative view of the Executive Order: 
During the debates in connection with the so-called 
“Oil lease investigation” on the floor of the United 
States Senate early in 1924 the Executive Order of 
May 31, 1921, was discussed at length and we find in 
those debates the following: 

Mr. Lenroot during an address to the Senate on Jan¬ 
uary 29,1924, at page 1606 of the Congressional Record 
said: 


“But, Mr. President, when Congress on Febru¬ 
ary 25, 1920, passed the oil leasing act, and in that 
act said that the Secretary of the Interior shall 
have power, and only power, to lease the produc¬ 
ing wells within the naval reserves, and when it 
said the President of the United States shall have 
power, and only power, to lease the remainder of 
the claims upon which there are producing wells, 
and then later, when we said the Secretary of the 
Navy shall have power to lease and develop and 
do all of those things upon the unclaimed portions 
of the naval reserves, it seems very clear to me 
that the Congress could not have more clearly ex¬ 
pressed its intention that certain things should be 
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done by the President of the United States, certain 
things should be done by the Secretary of the Inte¬ 
rior, and certain things should be done by the Sec¬ 
retary of the Navy. That being so, when Con¬ 
gress had clearly expressed its intention that those 
things should be done by the different officers of 
the Government, the President of the United 
States had no legal power to prevent the will of 
Congress from being carried out by attempting to 
transfer to one officer of the Government an au¬ 
thority delegated by Congress to another officer 
of the Government. 

“So, granting the utmost good faith in what was 
done, I insist that the Executive order was beyond 
the power of the President to make.” 

On January 30, 1924 (C. R. 1668), Mr. Norris, ad¬ 
dressing the Senate, said: 

“Congress had placed the jurisdiction of those 
reserves, at least so far as they applied to oil for 
the Navy, within the power and within the juris¬ 
diction of the Secretary of the Navy. When the 
President of the United States issued an order 
transferring the control of these reserves from the 
Secretary of the Navy to the Secretary of the In¬ 
terior he did it without any authority, and, in my 
judgment, no lawyer who has ever given any study 
to that question has ever been able by any ingenu¬ 
ity on any legal grounds to make a defense for 
that order. * * * In other words, that is setting 
up in the administrative departments of the Gov¬ 
ernment a power that overrides the law; that 
places itself above law; that acts in defiance of the 
lawmaking body.” 

Senator Robinson, Democratic floor leader of the 
Senate at the time, in addressing that body on January 
28, 1924, while Resolution 54 was being debated, said 
(C. R., p. 1540): 
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4 ‘President Harding, without authority of law, 
as has been shown by the Senator from Montana, 
and as indeed is admitted, I believe, by every mem¬ 
ber of the Committee on Public Lands, making 
this investigation, ordered the transfer. * * * 

No plausible explanation was published and no 
justification has as yet been found for this Execu¬ 
tive order by which the naval oil reserves were 
attempted to be transferred from one department 
of the Government * * * to another.’’ 

And Senator Walsh, on January 28, 1924, after re¬ 
ferring to the act of Congress of June 4, 1920, which 
empowered the Secretary of the Navy to lease lands 
in the Naval Petroleum Reserves, and to the Execu¬ 
tive Order issued by the President May 31, 1921, said 
(C. R. 1524-25): 

“Mr. President, I apprehend that no man will 
arise upon this floor to defend the order. It is 
indefensible; no justification whatever can be 
found in the law for it. Of course, so far as the 
legality of these leases is concerned it is perhaps 
of no particular importance, because the officers 
themselves exhibited doubt of the legality of the 
order by seeing that the leases were signed both 
by the Secretary of the Interior and the Secretary 
of the Navy; but the importance of it springs from 
the circumstances under which it was executed, 
and it characterizes the transactions which fol¬ 
lowed thereafter. 

“I say, Mr. President, that no man will under¬ 
take to defend the order^ The Congress of the 
United States in its wisdom said the Secretary of 
the Navy shall take care of these reserves, shall 
conserve them for the use of the Navy and the 
people of the United States; the Secretary of the 
Navy shall do so; but an Executive order is issued, 
saying, ‘I am wiser than thou; I desire the Secre¬ 
tary of the Interior to do so. ’ * * * 
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“But I need offer no argument, Mr. President. 
Of course, if there is any such general power in 
the President of the United States, it was entirely 
useless for us, during the progress of the war, to 
enact the Overman law. * * # 

“Of course, Mr. President, if there is any such 
power in the President of the United States he 
may today transfer the entire administration of 
the public lands from the Secretary of the Inte¬ 
rior, to whom it is confided by the Congress of the 
United States, to the Secretary of the Navy, or 
to the Secretary of the Treasury, or to the Attor¬ 
ney General. The Attorney General is charged 
under the law with the prosecution of all crimes 
committed against the people of the United States 
and made offensive by Federal statute. The Pres¬ 
ident of the United States may divest him of all 
power in the matter and confer these powers upon 
the Secretary of State, or upon some other officer. 
The proposition is too absurd for discussion.” 

Senator Walsh, it transpired, did not exaggerate 
when he predicted that no one in the Senate would 
undertake to defend the legality of the Executive 
Order. No one did. On both sides of that body, those 
who spoke agreed that the order was without authority 
of law. 

(2) The executive (quasi-judicial) view of the Ex¬ 
ecutive Order: On March 17,1924, Messrs. Atlee Pom- 
erene and Owen J. Roberts, Special Counsel for the 
United States, filed in the District Court of the United 
States for the Southern District of California a bill in 
equity in the case entitled United States v. Pan Amer¬ 
ican Petroleum Company, et al ., in which after alleging 
that the President of the United States promulgated 
“a certain Executive Order bearing date May 31, 
1921” (a copy of which is annexed to the bill and is 
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identical with the paper quoted on pages 4-5 of the 
indictment here), they said of that Order this: 

“Said order was without legal authority and 
of no force or virtue, and was known so to be by 
the said Fall and by said Doheny and by the de¬ 
fendants.’’ 

In the same month in the District Court of the 
United States for the District of Wyoming the same 
counsel, speaking for the United States, filed a bill in 
equity in the case of United States v. Mammoth Oil 
Company, et al., in which they made precisely the same 
declaration as that last above quoted. 

Later, on September 3, 1924, the United States, by 
a Special Assistant to the Attorney-General, “acting 
herein under the authority of the Attorney-General,” 
the Attorney-General then being Mr. (now Mr. Jus¬ 
tice) Harlan F. Stone, filed another bill On the equity 
side of the United States District Court for the South¬ 
ern District of California involving alleged leases not 
referred to in either of the above mentioned bills. In 
this latest bill of complaint, thus filed by the Govern¬ 
ment, under authority of its Attorney-General, there 
is alleged the issuance, subsequent to the approval of 
the Act of June 4, 1920, by the President of the United 
States of the aforementioned Executive Order, dated 
May 31, 1921, which allegation is followed by this— 

“By the terms of this Order, such powers con¬ 
ferred and duties imposed by Congress upon the 
Secretary of the Navy are attempted to be trans¬ 
ferred and committed to the Secretary of the In¬ 
terior. * * * 

“Said Executive Order was contrary to the ex¬ 
press mandate of Congress declared in said Act 
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of June 4, 1920, was without legal effect, and was 
inoperative to confer upon the Secretary of the 
Interior, or his subordinates, any power to exer¬ 
cise the authority or perform any of the functions 
committed to the Secretary of the Navy by the 
said Act of Congress. 

“Neither the said Albert B. Fall, as Secretary 
of the Interior, or otherwise, * * * was em¬ 

powered or authorized under said Act of Con¬ 
gress, or under said Executive Order, or other¬ 
wise, to grant or execute said leases. 

“Said purported leases were void and inopera¬ 
tive to grant to the defendant, Pan American Pe¬ 
troleum Company, any right, title or privilege in 
and to said described lands.’’ 

Finally (we omit herein any reference to the reas¬ 
sertion of the foregoing by Government counsel in 
oral arguments in two civil cases), the Special Coun¬ 
sel for the United States, Messrs. Pomerene and Rob¬ 
erts, in their brief filed in the case of Pan American 
Petroleum Company, et al., v. United States, in the 
Circuit Court of Appeals for the Ninth Circuit, Oc¬ 
tober 1, 1925, aptly and accurately stated of the Ex¬ 
ecutive Order and of any lease or contract that the 
Secretary of the Interior, acting pursuant thereto, 
may have made or may have agreed to make, the fol¬ 
lowing : 


“(a) The executive order of May 31, 1921. 

“The Court below held that the Executive Or¬ 
der, so far as it attempted to transfer the admin¬ 
istration of the reserves to the Secretary of the 
Interior and pass over to him discretionary pow¬ 
ers vested in the Secretary of the Navy, was void 
and of no effect. * * * If, therefore, purport¬ 

ing to act under the Executive Order, Secretary 
Fall had made contracts and leases in an attempt 
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to do the very things entrusted to the Secretary 
of the Navy by the act of June 4, 1920, his actions 
would have been void. Any one dealing with him 
would have been upon notice of his utter lack of 
power and the contract taken from him and con¬ 
taining his signature would have been no more 
than a worthless piece of paper. * * * If one 

cabinet officer, without any authority of law, at¬ 
tempts to contract or deal with reference to a mat¬ 
ter which, under the law, is committed to another 
cabinet officer, the first mentioned cabinet officer 
purporting to act does not act ultra vires , he acts 
wholly without authority of law; in fact his action 
is in contemplation of law no action at all. * * * 
“ Having in mind that the President of the 
United States had no power to transfer the ad¬ 
ministration of the naval reserves from the Navy 
Department, where Congress, the custodian of the 
public lands, had placed it, into the Interior De¬ 
partment where Congress had not placed it, let 
us see what situation arises as a result of the con¬ 
tracts made.” 

We recognize of course that the opinions of sena¬ 
tors of the United States, however eminent and how¬ 
ever learned in the law, and that the statements re¬ 
specting the law directly applicable to this case by 
counsel for the Government in pleadings and in briefs 
prepared and submitted to judicial tribunals by them, 
are not controlling on this Court. But, as part of our 
argument, we cite and quote those opinions, on the 
proposition of law directly here presented, as per¬ 
suasive authority entitled to this Court’s considera¬ 
tion. 

The inconsistent position of the Government in these 
oil cases is indeed striking. We have them solemnly 
asserting to a United States Circuit Court of Appeals 
that— 
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“IF, purporting to act under the Executive 
Order, Secretary Fall had made contracts and 
leases in an attempt to do the very things en¬ 
trusted to the Secretary of the Navy by the Act 
of June 4, 1920, his actions would have been void. 
ANY ONE DEALING WITH HIM WOULD 
HAVE BEEN UPON NOTICE OF HIS UTTER 
LACK OF POWER AND THE CONTRACT 
TAKEN FROM HIM AND CONTAINING HIS 
SIGNATURE WOULD HAVE BEEN NO MORE 
THAN A WORTHLESS PIECE OF PAPER.” 

That was their position, we repeat, solemnly set 
forth in their brief, before the United States Circuit 
Court of Appeals of the Ninth Circuit. Having thus 
stated, and correctly stated, the situation with respect 
to the identical Executive Order pleaded in the indict¬ 
ment in the instant case, the learned Special Counsel 
for the United States, who appeared before the Circuit 
Court of Appeals in San Francisco for the Government 
and appear before this Court now for the Government, 
proceeded there further to say: 

“If one cabinet officer, without any authority of 
law, attempts to contract or deal with reference 
to a matter which, under the law, is committed to 
another cabinet officer, * * * he acts wholly 

without authority of law; in fact, his action is in 
contemplation of law no action at all.” 

And this is followed by the statement of the same coun¬ 
sel that “the President of the United States had no 
power to transfer the administration of the naval re¬ 
serves from the Nqvy Department, where Congress, 
the custodian of the public lands, had placed it, into the 
Interior Department where Congress had not placed 
it” 
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Having taken that position in that case, the Govern¬ 
ment, by the same counsel, now presents an indictment 
which quotes the same Executive Order then and there 
referred to, and alleges that Secretary Fall, as Secre¬ 
tary of the Interior, pursuant to that Executive Order, 
assumed and undertook the administration of the naval 
reserves, and it thereby and in virtue thereof “became 
his [Fairs] duty to procure, by the usual method of 
contract and lease “the drilling of wells on the naval 
reserves and the disposing of oil therefrom by con¬ 
tracts for the sale and exchange thereof! (R. 5.) 
And an agreement to violate that “duty” is th( 
charged conspiracy to defraud the United States. And 
the Government contends that an agreement by Fall to 
give that which the Government has insisted “would 
have been no more than a worthless piece of paper” 
should be held by this Court to be an agreement con¬ 
stituting a conspiracy to defraud under the Federal 
statute. 

Certainly our Government cannot thus “about-face” 
and take one position in a civil case and another in a 
criminal case involving precisely the same legal ques¬ 
tions. The position taken by the Government in the 
civil case was upheld by the Courts. There can be no 
question about its soundness. It follows, therefore, 
that the position attempted to be taken here is un¬ 
sound. It would be strange indeed if courts of the 
United States, for the purpose of two separate judicial 
proceedings, could be induced by the same party to 
uphold diametrically opposite positions. 

(3) Judicial decisions respecting the Executive Or¬ 
der of May 31,1921 ; 

This Executive Order is now before the Supreme 
Court and has been before District Courts of the 
United States in three cases— 
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(1) United States v. Pan American Petroleum Com¬ 
pany, et al., 6 Fed. Rep. (2d) 43, S. D. Cal.; 

(2) United States v. Mammoth Oil Company (Tea¬ 
pot Dome Case), 5 Fed. Rep. (2d) 330, U. S. D. C. 
Wyoming; 

(3) United States v. Belridge Oil Company, S. D., 
Cal.; unreported. 

In these cases the Governments view that the Order 
is void was upheld. In the Circuit Court of Appeals, 
9th Circuit, there being no dispute on the point, the 
Court did not mention it. 

Now, for the purposes of a criminal case and in a 
criminal indictment there is pleaded, as the basis for 
the allegation of duties which it is charged the Secre¬ 
tary of the Interior conspired to violate, the very Ex¬ 
ecutive Order thus successfully assailed as void and 
of “no force or virtue.’’ 

Altogether apart from all of that which we present 
above as authority for saying that the Executive Or¬ 
der of May 31, 1921, was void, and even if that very 
Order had not been so declared by Government coun¬ 
sel, the Attorney-General, the Courts, and senatorial 
spokesmen, it is manifest that the Order is void and 
was utterly ineffectual to transfer to the Secretary of 
the Interior power to award any leases on, or contracts 
for the development or the products of the Naval Pe¬ 
troleum Reserves. The Order was improvidently 
made. It was impotent at birth. The President of the 
United States had no power whatever to “commit” to 
the Secretary of the Interior the administration and 
conservation of the Naval Petroleum Reserves, or any 
power, authority or duty in respect thereof. By the 
comprehensive language of the Act of June 4, 1920, 
every imaginable power (save the right to sell and 
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convey the fee to the lands or to give away the pro¬ 
ducts thereof) which the Congress had over these 
properties of the United States in virtue of the Con¬ 
stitution (Art. IV, Sec. 3) was committed by the Con¬ 
gress to the Secretary of the Navy, to the discretion 
of that officer, and to him exclusively. 

It follows, therefore, that the Secretary of the In¬ 
terior had no power to award the contracts and leases 
referred to in the indictment his agreement to the ef¬ 
fect that upon the request of the defendant Doheny he 
would “award to” the Pan American companies such 
leases and contracts was a vain thing, as it was an 
agreement he was without power to make and without 
power to fulfill; and even had the form of fulfilment 
been gone through with (which is nowhere alleged) 
the United States could not thereby have been de¬ 
frauded “in any manner or for any purpose.” 

But the Government insists that as it is alleged that 
Fall, as Secretary of the Interior, “ assumed” to agree 
to lease the Naval Reserves, and his agreement so to 
do was a corrupt one, then an indictment so charging 
against Fall and the other party to that agreement 
charges a criminal conspiracy under the statute. We 
answer— 

“The logical result of the government’s con¬ 
tention is indeed startling. * * * Under the 

government’s contention, if a person not con¬ 
nected with the government service in any way 
had assumed to inspect such paper or any con¬ 
signment thereof, and the defendant, under the 
mistaken belief that such person really was a gov¬ 
ernment agent or employee, had offered him a 
bribe, the offense of bribery would have been com¬ 
plete. Such cannot be the law.” 

Thomson v. United States, 37 App. D. C. 461. 
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So here, we repeat, the Government’s contention is 
that if the Secretary of the Interior, pursuant to a 
void Executive Order, and not otherwise, 4 4 had as¬ 
sumed to” have authority to lease the naval petroleum 
reserves, and had agreed, in consideration of personal 
gain, to award leases thereon, the offense of conspir¬ 
acy would have been complete. Such cannot be the 
law. 

The Government attempts to meet our position by 
relying on obiter dicta of District Judge Thomas in 
U. S . v. Rosenthal , 126 Fed. 766; and on the cases of 
Browne v. United States , 145 Fed. 1, and Browne v. 
United States , 290 Fed. 870. These cases are no au¬ 
thority for such an indictment as that here presented. 

In the Rosenthal case a consummated conspiracy, 
by which the Government had been deprived of cus¬ 
toms duties, was charged. This conspiracy was ac¬ 
complished, according to the charge of the indictment, 
by the corruption by an importer of an employe of 
the New York Customs House known as an examiner. 
The defendants contended that the subject matter was 
not within the legal duty of an examiner put pertained 
to the duty of weighers. The District Court, in pass¬ 
ing upon a demurrer to this indictment, held that the 
indictment contained allegations that it was the cus¬ 
tom and practice at the New York Customs House to 
have examiners perform the duties involved in this 
case and that, such being the practice, it was a fraud 
upon the Government, for those who took the prac¬ 
tices as they found them, to corrupt the officials en¬ 
gaged in them, thereby importing their goods fraudu¬ 
lently and depriving the Government of its customs 
duties thereon. The District Judge did in his opinion 
indicate that even if the subject matter of that case 
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was not within the duty of an examiner, nevertheless 
the charge of conspiracy, in the light of the allega¬ 
tions of that indictment, was sufficiently made; but, 
while what we have already said is, we submit, suffi¬ 
cient to distinguish the Rosenthal case from the in¬ 
stant case, so much of that decision as we have last 
referred to was plainly dicta in view of the fact, as 
expressly found by the Court, that the duty of weigh¬ 
ing and reporting upon the weight, for the purposes 
of imposition of customs duties, of the articles im¬ 
ported by the defendant Rosenthal, was a part of the 
duties of the examiner Brown, a defendant in the Ros¬ 
enthal case; and the District Judge in his opinion 
clearly so states. After indulging in the dicta already 
referred to the Court said: “There will be some later 
references to this matter’’ (p. 776). And when the 
Court came to make these “later references” (see 
126 Fed. pp. 778-80) the Court definitely and expressly 
held that the duty of weighing, and reporting to the 
appraiser, the articles which Rosenthal was importing, 
rested upon the examiner, namely, in that case, Rosen¬ 
thal’s co-defendant Brown. After examining the law 
and regulations on the subject the Court said (1. c. 
779); 


“An examiner must in instances weigh goods 
to ascertain the duty, although the goods require 
other treatment from him. Examiners are not 
precluded from weighing goods when weighing is 
necessary for the purpose of discharging their 
duties. It seems quite within the duty of exam¬ 
iners to make the ascertainments demanded in the 
case of silks, and it seems quite incongruous that 
the duty should be relegated to weighers, who 
could not perform the same. The practice at the 
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customhouse seems consistent with common sense, 
the statutory duty laid upon examiners, and the 
possibilities of the case.” 

Nor can the Government find support for its con¬ 
tention that, under the allegations of this indictment, 
the lack of authority in Secretary Fall is immaterial, 
from Browne v. United States, 145 Fed. 1, which was 
an appeal by one defendant from final judgment ad¬ 
verse to him in the Rosenthal case, for in the Browne 
case the Court of Appeals does not even discuss the 
point but contents itself with the statement that it 
concurs with the District Judge “in the reasoning and 
conclusions expressed in his opinion.” 

As to Browne v. United States, 290 Fed. 870 (C. C. 
A. 6) (which is not be be confused with Browne v. 
United States, 145 Fed., supra), it does not at all sup¬ 
port the Government’s position here. Clearly, as the 
Circuit Court of Appeals stated, the person whom the 
defendants in this Browne case conspired to bribe, and 
through whom they conspired to defraud the Govern¬ 
ment, was charged with important official duties in 
respect of the sale of Government surplus war sup¬ 
plies, and his recommendation as to sales thereof 
“would be an official act, and would be of value to the 
expectant purchaser, while an adverse stand by him 
would probably block the sale.” The defendant Browne 
was a civilian dealing in war materials. The plan 
which he and others engaged in to bribe the officer 
having the official duties referred to in the above quo¬ 
tation was, we repeat, clearly an offense within the 
statute. The case, and its reasoning, are authority 
against, rather than for, the Government’s position in 
the instant case. The real implication is that if the 
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acts had not been within the lawful official duty of 
Reamy, the War Department’s officer whom the con¬ 
spirators agreed to corrupt, the Court would have 
held the indictment insufficient. See 290 Fed., 1. c. 
871-2. 

This Browne case, as an authority for the Govern¬ 
ment here, could only be applicable if Fall had had the 
duty of making recommendations as to awards of 
leases on the naval reserves, and had entered into a 
corrupt agreement whereby his recommendation was 
to be influenced, and the indictment had so charged. 
As Fall did not have any such duty, and as the indict¬ 
ment does not charge any such agreement (conspir¬ 
acy), the case, we repeat, is no authority for the prose¬ 
cution. 

(2) If the alleged conspiracy, if accomplished, 

WOULD NOT HAVE DEFRAUDED THE UNITED STATES, 
THEN THE AGREEMENT DID NOT CONSTITUTE A CON¬ 
SPIRACY TO DEFRAUD UNDER SECTION 37, U. S. C. C. 

While it is true that an indictment for conspiracy 
to defraud need not be as specific in charging the con¬ 
spiracy as an indictment charging the commission of 
the offense of defrauding, it is equally well settled that 
the indictment must show clearly that the object of 
the conspiracy was. to accomplish an object which was 
in fact a fraudulent one. If the object to be attained 
by the alleged agreement would not and could not have 
defrauded the United States if completely successful, 
then the agreement did not constitute a conspiracy to 
defraud under Section 37, U. S. C. C. (Note: “Con¬ 
spiracy to Defraud,” 21 Ann. Cas., p. 39.) 

In U. S. v. Milner , 36 Fed. 890 (C. C., N. D., Ala.), on 
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demurrer to indictment containing two counts, which 
counts were identical with the exception that in the 
first the conspiracy was with the intent to defraud the 
United States by obtaining a dismissal of certain 
suits, etc., and in the second the conspiracy was with 
the same intent by unlawfully obtaining the dismissal 
of certain suits, etc., the Court, Pardee, J., said that 
“In the light of U. S. v. Britton (108 U. S. 199), the 
offense charged in both counts is a conspiracy to de¬ 
fraud the United States” and not a conspiracy to 
commit an offense in one, and to defraud in the other. 
In sustaining demurrer the Court said (p. 891): 

“Considering, then, both counts as charging a 
conspiracy to defraud the United States, the ques¬ 
tion is first presented whether such conspiracy is 
sufficiently set forth. It has been decided in this 
circuit upon reason and authority that an indict¬ 
ment for a conspiracy should charge the object 
of the conspiracy, but need not charge the means 
to be employed. U. S. v. Goldman, 3 Woods, 187. 
Of course, in a conspiracy to effect a lawful pur¬ 
pose by unlawful means, the unlawful means con¬ 
stitute the object of the conspiracy to such an ex¬ 
tent that they should be as fully set out as the 
nature of the case will permit. The object of the 
conspiracy, as charged in the two counts, is the 
intent to defraud the United States by obtaining 
the dismissal and discontinuance of certain suits 
which by law might be brought by the United 
States against certain parties to recover certain 
lands alleged to have been fraudulently and un¬ 
lawfully obtained from the United States. Can 
a conspiracy with this object be said to be a con¬ 
spiracy to defraud the United States? It depends 
upon whether the United States owns the certain 
lands, or whether the certain lands have been 
fraudulently and unlawfully obtained from the 
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United States, If the United States does not own 
the certain lands, and they have not been fraudu¬ 
lently and unlawfully obtained from the United 
States, then it is difficult to see how the United 
States could be defrauded in any manner or for 
any purpose by a successful conspiracy to obtain 
lawfully or unlawfully the dismissal of certain 
suits to recover the certain lands. In other words, 
unless the certain lands belong to the United 
States the conspiracy could not have defrauded 
the United States. * * * I am clear that the 

demurrer to the indictment should be sustained 

• * * >> 


So here, if Albert B. Fall as Secretary of the In¬ 
terior did not have, as he did not, any authority to 
award contracts for the construction of storage facil¬ 
ities to be paid for by royalty crude oil produced on 
the Naval Petroleum Reserves, or to award a lease 
granting to any one the right to drill for and extract 
oil and gas deposits from “ Naval Petroleum Reserve 
No. 1 * # * held for the exclusive use or benefit 

of the United States Navy,” then an agreement the 
sole object of which was to obtain from said Fall, as 
such Secretary of the Interior, upon the request of 
Edward L. Doheny, an award to certain named cor¬ 
porations of such contracts and such lease could not 
possibily be a conspiracy to defraud the United States. 
To apply the language of Judge Pardee: In other 
words, unless the said Albert B. Fall, as Secretary of 
the Interior, had the power or right or authority or the 
duty to award to the companies named the contracts 
and the lease specified, the agreement the exclusive 
object of which was to obtain that award, and thereby 
defraud the United States, “could not have defrauded 
the United States” and, hence, obviously and mani¬ 
festly, could not have been a conspiracy so to do. 
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Crawford v. United States , 212 U. S. 183, 15 Ann. 
Cas. 392, decided by the Supreme Court of the United 
States in 1909, is in point. The sufficiency of the in¬ 
dictment in that case was upheld but the opinion clear¬ 
ly shows that this was done because the direct and 
natural, if indeed not the absolutely necessary, result 
of the unlawful and corrupt agreement, would be to 
defraud the United States. In that case, as will be 
remembered, a secret agreement was made whereby an 
officer of the Government, charged with duties in con¬ 
nection with contracts for supplies, was to share in 
the payments made by the Government for those sup¬ 
plies. Only one count of the indictment in the Craw¬ 
ford case was before the Supreme Court, all other 
counts having been disposed of in defendants’ favor 
at the trial. The Court, speaking by Mr. Justice Peck- 
ham, stated the substance of the first count of the in¬ 
dictment as follows (p. 189): 

“It is therein averred that Machen (one of the 
alleged conspirtators) was the General Superin¬ 
tendent of the Division of Free Delivery of the 
Post Office Department of the United States, and 
that the department used satchels for letter car¬ 
riers, which were supplied by contract, at a cer¬ 
tain price named therein for each satchel, and in 
such numbers as the department might, from time 
to time, require. It was the duty of the General 
Superintendent to keep the department advised 
from time to time of the approaching expiration 
of existing contracts for furnishing supplies, and 
of the necessity for advertising for bids for con¬ 
tracts for the furnishing of supplies, including 
satchels for letter carriers, and also to advise as 
to the matter and form of such proposed contracts, 
and it was his duty to use his best and honest 
judgment as to the number of satchels that from 
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time to time might be required for the use of the 
carriers under any contract that might be made. 
It was his duty to examine the bills for such of 
the satchels as had been delivered and approve 
them if correct, upon which payment would be 
made, in due course, by the Post Office Depart¬ 
ment. The defendant and Lorenz knew fully the 
duties pertaining to the office of General Super¬ 
intendent prior to the making of the contract men¬ 
tioned. 

“On the sixth of May, 1902, on the advice of 
the .General Superintendent, the department ad¬ 
vertised for the presentation to the department 
of bids up to June 6, 1902, for the supplying of 
satchels for letter carriers for four years from 
July 1, 1902. 

“On June 3, 1902, the defendant and Machen 
and one Lorenz, intending to defraud the United 
States, unlawfully and fraudulently conspired, 
‘knowingly, wrongfully and corruptly to defraud 
the United States in a dishonest manner, and 
through and by means of a dishonest scheme and 
arrangement,’ which is then stated. The defend¬ 
ant was to procure the lock company, of which he 
was an officer, and which was a New Jersey cor¬ 
poration desiring to engage in furnishing supplies 
to the Post Office Department, to put in a bid for 
furnishing satchels for the department. He was 
also to procure the lock company, before the offer 
of the bid of the company to the department, to 
make a contract with Lorenz that if the bid of 
the lock company was accepted by the department, 
then whenever the lock company furnished any 
satchels to the department under such contract 
and received from the department payment there¬ 
for, the lock company would pay to Lorenz all of 
such amount exceeding the cost of manufacturing 
and delivering the same and twenty-five cents for 
each satchel. Pursuant to such agreement the 
lock company did enter into such a contract with 
Lorenz. 
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“On June 3, 1902, the defendant and the Gen¬ 
eral Superintendent and Lorenz, as part of their 
dishonest scheme, agreed that the money which 
was to be paid to Lorenz by the lock company 
should thereafter be divided between the defend¬ 
ant, the General Superintendent and Lorenz, in 
certain proportions unknown to the grand jury. 

“On the twenty-fifth of June, 1902, the United 
States through the Postmaster General, made a 
contract with the lock company, by which the 
former agreed to purchase from the lock company 
at certain fixed prices so many satchels as might 
be needed by the department for four years from 
July 1, 1902. 

“On October 3, 1902, the defendant, in order to 
effect and carry out the conspiracy, presented a 
bill against the United States for $15,800, for five 
thousand satchels theertofore sold and delivered 
to the department, in accordance with the con¬ 
tract of June 25,1902, with the lock company, and 
on October 13, 1902, in pursuance of the conspir¬ 
acy the General Superintendent approved the bill 
as such Superintendent, the defendant receiving 
and accpting a warrant payable to the order of the 
lock company from the department, in payment 
of such bill for the amount thereof. 

“On the twenty-first of October, 1902, the de¬ 
fendant, in pursuance of the conspiracy, drew a 
check of the lock company upon Spencer Trask 
& Company, of New York, for $5,441.36, payable 
to the order of Lorenz, which he sent to Lorenz. 

“On October 28, 1902, Lorenz having received 
the check and obtained the money on it, sent Ma- 
chen, the General Superintendent, the sum of 
$900, by means of a draft procured by Lorenz, 
and sent by him to the Superintendent.* 9 

To the indictment containing allegations thus sub¬ 
stantially set forth, demurrer was interposed on the 
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ground that it did not set forth any offense under Sec¬ 
tion 5440, R. S. U. S. (now Section 37, U. S. C. C.), 

“nor did it set forth any offense under any statute, 
or at common law; that as to the first count, it did 
not appear how the Government could have been 
defrauded by the alleged scheme of conspiracy, 
and that it is not alleged in the indictment that 
any payment to Machen under the agreement set 
forth in the count was intended to influence Ma¬ 
chen ’s official action, and it is not alleged that the 
Government was to pay more than it would have 
had to pay if the alleged agreement between the 
defendants had not been entered into, and it is not 
alleged that the contract was not honestly 
awarded ’ 9 (p. 188). 

Having stated the grounds of demurrer and the sub¬ 
stance of the indictment, as above set forth, the Su¬ 
preme Court disposed of the points raised by the de¬ 
murrer in the following manner (pp. 191-2, italics 
ours): 


“From this statement it appears that the count 
discloses the duties of the General Superintendent 
and the duty that he owed to the Government in 
relation to a contract of the nature above men¬ 
tioned. It was part of his duty to give an honest 
and unprejudiced judgment, whether the contract 
was from time to time being fairly and fully com¬ 
plied with, both as to the number of satchels fur¬ 
nished, their material and workmanship, as well 
as with regard to all other matters pertaining to 
the contract. It cannot be supposed that such 
duty could be fully, impartially and honestly dis¬ 
charged by an officer who, by reason of his pri¬ 
vate and alleged corrupt agreement with the agent 
of the contractor whose work he was supervising, 
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would obtain more pay by exceeding in his requi¬ 
sitions the number of satchels really necessary 
for the department. It could scarcely be believed 
that he would give an unbiased and honest judg¬ 
ment upon the question whether the contract had 
been fulfilled as to material or workmanship or 
other detail, when, if the satchels were received, 
he would at once, though secretly, receive a 
certain portion of the sum paid by the depart¬ 
ment to the contractor for furnishing such sat¬ 
chels. This is not an indictment for the violation 
of a statute against bribery. It is for a conspir¬ 
acy to defraud the United States, and when it is 
seen that the conspiracy consists in such a cor¬ 
rupt agreement as is alleged in the indictment, 
hy which an officer of the United States is, in sub¬ 
stance, to have a secret interest in a contract as to 
the fulfilling of which by the contractor that offi¬ 
cer is to be the judge, it becomes unnecessary to 
aver that the interest was given him, or the money 
paid to him to influence his official conduct upon 
the very contract in question. The agreement is 
alleged to have been an unlawful and fraudulent 
one, wrongfully and corruptly to defraud the 
United States. Its almost necessary result, if 
carried out, would be to defraud the United 
States. The fraud might be perpetrated by get¬ 
ting the contract at a higher price than otherwise 
would have been obtained, or, if already obtained, 
then the United States might be defrauded by the 
General Superintendent accepting improper sat¬ 
chels, not made of the materials, or in the manner 
specified in the contract, or by his requiring the 
delivery of more satchels than were sufficient for 
the wants of the department. It is not necessary 
in such a case as this (of an alleged unlawful and 
corrupt contract) to allege in the indictment 
which, of the various ways the Government might 
be defrauded, was in the minds of the conspira¬ 
tors, or that they all were. DeaXy v. United States, 
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152 U. S. 539, 543. Such a corrupt agreement, if 
carried out, would naturally, if not necessarily, 
result in defrauding the United States by causing 
it to pay more for satchels than was necessary, or 
for more satchels, or possibly inferior ones, than 
it would otherwise, but for the corrupt agreement 
set forth. The indictment was sufficient. United 
States v. Hirsch, 100 U. S. 33; Hyde v. Shine , 199 
U. S. 62, 82; United States v. Keitel, 211 U. S. 
370.” 

It will thus be seen from the foregoing that the in¬ 
dictment disclosed the duties of the General Superin¬ 
tendent of the Division of Free Delivery of the Post 
Office Department, as such, and the importance and 
direct bearing of those duties on the contract alleged 
in the indictment on merchandise to be purchased and 
accepted thereunder, and on payments therefor. The 
indictment further alleged a corrupt and secret agree¬ 
ment by which the General Superintendent was to 
profit from the funds paid by the United States, whose 
officer and agent he was, having duties in connection 
with a certain contract, for merchandise delivered and 
accepted under that contract. Clearly the indictment 
charged an offense in that case and set forth a plan 
the almost necessary result of which, as the Supreme 
Court said, if carried out would be to defraud the 
United States in one of several ways. We concede that 
if the United States could be defrauded by the plan 
alleged, if carried out, in any one or more of a number 
of ways, then an offense is stated. On the other hand, 
as the Crawford case clearly indicates, if the corrupt 
agreement, if carried out, would not naturally result 
in defrauding the United States by depriving it of some 
right or property, or imposing upon it some obligation, 
which it would not otherwise be deprived of or have 
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imposed on it, then the indictment would not be 
sufficient. 

In the instant case, if the plan had been carried out 
(and the indictment very carefully refrains from alleg¬ 
ing that it ever was—in this respect again differing 
vitally from the indictment in the Crawford case), it 
would have resulted simply in the obtainment by the 
two Pan American companies named, of papers which 
would have conferred upon them no rights, vested them 
with no properties, entitled them to nothing whatever, 
and neither have taken from nor obligated the United 
States for anything at all. 

Palmer v. Colladay, 18 App. D. C. 426, the doctrine 
of which is reaffirmed in Tyner v. United States, 23 
App. D. C. 324, while holding squarely that even 
though the alleged unlawful agreement does not con¬ 
template depriving the United States of tangible prop¬ 
erty it is sufficient if the plan contemplated the de¬ 
priving of the Government of a right or the imposing 
upon the Government by deception, at the same time 
pointed out that the conduct charged constituted a 
conspiracy to defraud the United States, within the 
meaning of the statute, because “if successfully car¬ 
ried out” it “would defraud the United States, within 
the meaning of the law.” 

In Tyner v . United States , 23 App. D. C. 324, at 
pages 354-358, the Court, on special appeal from an 
order overruling demurrer, at length showed that the 
United States would have been defrauded by the sue 
cessful consummation of the alleged conspiracy. Had 
this been an unnecessary element in a conspiracy to 
defraud the Court certainly would not have labored to 
show its presence in the scheme there alleged. 

Certainly the Supreme Court of the United States, 



73 


this Court, and other Federal courts, would not have 
been at such pains to point out that the United States 
could have been defrauded by the success of the plans 
alleged in the indictments of the foregoing cases, such 
as the Crawford, Tyner , and other cases, if the law 
was that there might be a punishable conspiracy to de¬ 
fraud under the statute even though the success of the 
plan would not have defrauded the Government of 
anything. If such were the law the cases could have 
been disposed of by a mere statement thereof. It is 
not to be assumed that the courts which control in this 
jurisdiction would not have disposed of the cases cited 
thus shortly and directly if, as now contended at the 
bar, all that is necessary to a valid indictment is the 
allegation that two or more named persons conspired 
to defraud the United States of its property. 

In United States v. Green (five cases), 136 Fed. 618- 
660, the Court, Ray, District Judge, in passing upon 
the sufficiency of an indictment charging two persons 
with conspiracy to commit an offense against the 
United States and another indictment charging the 
same persons with conspiracy to defraud the United 
States, held (1) that “under the decisions of the Su¬ 
preme Court an indictment purporting to charge a 
conspiracy to ‘commit an offense against the United 
States,’ which is merely the general name of the crime, 
must state an agreement to do acts which, if done, 
would constitute a crime or offense against the United 
States” (p. 659); and (2) that an indictment charging 
conspiracy to defraud the United States must allege 
facts “by which the fraud is to be perpetrated or 
consummated” (p. 656). In considering this last men¬ 
tioned indictment the Court, inter alia, said (pp. 654- 
6 ); 
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“It is further insisted that the acts stated as 
having been agreed upon to be done by Green and 
Beavers would not, if done, necessarily defraud 
the United States, and hence a conspiracy to de¬ 
fraud the United States is not alleged. It is 
claimed that the indictment is no more valid, as 
charging an offense against section 5440 of the Re¬ 
vised Statutes, than it would be had it charged 
that Green and Beavers agreed and conspired to¬ 
gether, and with each other, to defraud the 
United States in the manner following, that is to 
say: they, said Green and said Beavers, conspired 
and agreed together and with each other that they 
would, before the presidential election, go to Eu¬ 
rope, and remain until after election, and so de¬ 
prive the United States of their votes at the elec¬ 
tion. * * * It is insisted that the agreement 

as charged, fully executed, would not operate to 
defraud or have the effect of defrauding the 
United States * * * It is insisted that it 
is absurd to assert that a conspiracy to defraud 
the United States is stated, when the agreement 
made (the conspiracy) is such that, if fully exe¬ 
cuted by the performance of all the acts to be 
done, the United States would not necessarily be 
defrauded, * * 

After stating the foregoing and after examining and 
criticising what the learned Judge referred to as the 
defective character of the allegations in the indict¬ 
ment, the Court continued: 

“There are many ways of defrauding the 
United States. Numerous ways and means for ac¬ 
complishing that result have been devised and 
others may be devised. Very many acts may be 
done, each of which, or several of a class of which, 
when done, would operate to defraud the United 
States—some necessarily; obviously others be- 
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cause of peculiar surroundings, circumstances, 
and conditions. In a criminal indictment charg¬ 
ing a conspiracy to defraud the United States, the 
defendants are entitled to be informed in the in¬ 
dictment of the acts they are charged with having 
agreed to do, by which the fraud is to be perpe¬ 
trated or consummated. Pettibone v. United 
States., 148 U. S. 197-202; United States v. Hess, 
124 U. S. 483-486; United States v. Britton, 108 
U. S. 199.” 

In Pereles v. Weil, United States Marshal, 157 Fed. 
419, Pereles and others had been indicted in the Dis¬ 
trict of Colorado charged with conspiracy to defraud 
the United States out of public coal lands. Petition¬ 
ers were held for removal from the District of Wis¬ 
consin to the District of Colorado by order of the 
United States Commissioner and, having been taken 
into custody by the Marshal, brought their petition 
for habeas corpus. This case was heard by Circuit 
Judge Sanborn, who in granting the writ and discharg¬ 
ing petitioners said (1. c. 423): 

“The indictment does not charge a conspiracy 
to commit an offense against the United States 
* * * The first sentence of the conspiracy 

statute may therefore be dismissed as not mate¬ 
rial to the inquiry, leaving only for determination 
whether the obtaining of the land for the corpo¬ 
ration in the manner charged was a fraud against 
the United States. What is it to defraud the 
United States, in any manner or for any purpose? 
Judge Deady defined the word as follows: To de¬ 
fraud the United States is to deprive or divest 
it of any property, money, or thing otherwise than 
as the law requires and allows. U. S. v. Thomp¬ 
son (C. C.), 29 Fed. 86.” 
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After exhaustively discussing the land laws of the 
United States and the policy thereof and reaching the 
conclusion that the plan adopted by the defendants, 
in the charge of the indictment, could not result in 
defrauding the United States as above defined, Judge 
Sanborn (p. 429) discharged the defendants. 

Originally the statute denouncing a conspiracy to 
defraud the United States had reference to frauds 
upon the revenue. When arranged in the Revised 
Statutes under the head of “Crimes against the Op¬ 
erations of the Government, ,, and made more compre¬ 
hensive in its language, that statute was held to apply 
to frauds other than those against the revenue or 
against tangible property of the Government. And it 
has been settled that the term ‘‘defraud ’ 9 as implied 
in the statute could not be construed as limited to 
frauds respecting property rights, but to include the 
deprivation of a right by deception or artifice. 

But it must be at least that. It must, if entirely 
successful and completely consummated, result in a 
deprivation of the Government of some property or 
right. If the execution of the agreement would not 
have so resulted, then however fraudulent the intent 
of the parties, however cunning their scheme, or how¬ 
ever unethical their conduct, the criminal offense of a 
conspiracy to defraud the United States under Section 
37 of the Federal Penal Code has not been committed. 

(3) Overt acts not to be looked to: 

This case is here on demurrers and against those 
demurrers the sufficiency of the indictment must be 
tested without any reference whatever to anything 
contained in the clauses of the indictment alleging 
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overt acts. Regardless of what is therein contained 
the Government cannot have this indictment sustained, 
these demurrers overruled, by any reference to the 
overt acts. This is indisputably settled in the Federal 
courts of our country: 

United States v. Britton, 108 U. S. 199 (27 U. S. 
Sup. Ct. Rep. 698), p. 700; 

Pettibone v. United States, 148 U. S. 197, 202- 
203; 

Joplin Mercantile Co. v. United States, 236 U. S. 
535; 

Anderson v. United States, 260 Fed. 557; 

United States v. Robinson, 266 Fed. 240; 

Anderson v. United States, 273 Fed. 20-26; 

Manning v. United States, 275 Fed. 29; 

United States v. Beiner, et cd., 275 Fed. 704; 

United States v. Vannatta, 278 Fed. 559; 

United States v . Dowling, 278 Fed. 630, p. 634; 

Hyde v . United States, 27 App. D. C. 362, 375. 

For convenient reference, and a clear understanding 
of the state of the law on this subject as it stands to¬ 
day, we here quote from the cited cases. In United 
States v. Britton, 108 U. S. 199, the Court said: 

‘‘The offense charged in the counts of this in¬ 
dictment is a conspiracy. This offense does not 
consist of both the conspiracy and the acts done 
to effect the object of the conspiracy, but of the 
conspiracy alone. The provision of the statute, 
that there must be an act done to effect the object 
of the conspiracy, merely affords a locus peni- 
tentiae, so that before the act done either one or 
all of the parties may abandon their design, and 
thus avoid the penalty prescribed by the statute. 
It follows as a rule of criminal pleading that in an 
indictment for conspiracy under section 5440, the 
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conspiracy must be sufficiently charged, and that 
it cannot be aided by the averments of acts done 
by one or more of the conspirators in furtherance 
of the object of the conspiracy. Reg. v. King, 7 
Q. B., 782; Commonwealth v. Shedd, 7 Cush., 514.’ ’ 

In Joplin Mercantile Co. v . United States, 236 U. S. 

531, the Court said (pp. 535-6) : 

“That clause of the indictment which sets forth 
the conspracy does not in terms allege, as a part 
of it, that the liquor was to be brought from with¬ 
out the State of Oklahoma; nor does this clause 
refer, for light upon its meaning, to the clauses 
that set forth the overt acts. Hence, we do not 
think the latter clauses can be resorted to in aid 
of the averments of the former. It is true, as held 
in Hyde v . Shine, 199 U. S. 62, 76; and Hyde v. 
United States, 225 U. S. 347, 359; that a mere con¬ 
spiracy, without overt act done to effect its object, 
is not punishable criminally under Sec. 37 of the 
Criminal Code. But the averment of the making 
of the unlawful agreement relates to the acts of 
all the accused, while overt acts may be done by 
one or more less than the entire number, and al¬ 
though essential to the completion of the crime, 
are still, in a sense, something apart from the mere 
conspiracy, being ‘an act to effect the object of the 
conspiracy.’ For this reason, among others, it 
seems to us that where, as here, the averment 
respecting the formation of the conspiracy refers 
to no other clause for certainty as to its meaning, 
it should be interpreted as it stands. United States 
v. Britton , 108 U. S. 199, 205. We therefore think 
the Court of Appeals properly treated this indict¬ 
ment as not charging that the liquors were to be 
introduced from another state, and correctly as¬ 
sumed in favor of the accused (supposing the law 
makes a distinction), that the design attributed 
to them looked only to intrastate commerce in 
intoxicants.” 
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The Supreme Court reaffirmed the doctrine as thus 
stated in the Joplin and Britton cases in Pierce v. 
United States, 252 U. S. 239, 244. 

In Pettibone v. United States , 148 U. S. 197, the 
Court said (pp. 202-3): 

44 This is a conviction for conspiracy, * * *. 
The conspiracy must be sufficiently charged, and 
cannot be aided by averments of acts done by one 
or more of the conspirators in furtherance of the 
object of the conspiracy/’ 

In Hyde v . United States, 27 App. D. C. 362, this 
court said (375): 

4 4 It is true, also, that if the indictment insuffi¬ 
ciently charges the conspiracy, averment of overt 
acts done in furtherance of the objects of the con¬ 
spiracy, * * * cannot cure the insufficiency of 
the indictment in the charge of conspiracy. ’ 7 

In Anderson v . United States , 260 Fed. 557, in the 
opinion of Carland, Circuit Judge, writing for the Cir¬ 
cuit Court of Appeals of the 8th Circuit, at page 559, 
it is said: 

4 4 The question now arises how far the con¬ 
spiracy charged can be aided by the allegations of 
the indictment which set forth the overt act. In 
United States v . Britton (108 U. S. 205, 27 L. Ed. 
698). Pettibone v . United States (148 U. S. 197, 
37 L. Ed. 419), Dealy v. United States, 152 U. S. 
539, 547, 38 L. Ed. 545, and Bannon v. Urated 
States , 156 U. S. 464, 468, 39 L. Ed. 494, it was 
established as a rule of criminal pleading under 
Section 5440, R. S. U. S., now section 37, Penal 
Code, that the conspiracy must be sufficiently 
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charged, and that it cannot be aided by the aver¬ 
ments of acts done by one or more of the con¬ 
spirators in furtherance of the object of the 
conspiracy. * * * o ne might be justified in 

concluding from language found in the opinion of 
Hyde v. U. S., 225 U. S. 347, that the overt act 
was such a part of the conspiracy as to allow the 
conspiracy charged to be aided by the allegations 
in reference to the overt acts, but in Joplin Mer¬ 
cantile Co. v. United States, 236 U. S. 531, 59 
L. Ed. 705, the Supreme Court had under consid¬ 
eration the sufficiency of an indictment for con¬ 
spiracy, and after referring to Hyde v. Shine, 199 
U. S. 62, 50 L. Ed. 90, and Hyde v. United States, 
supra, said: 

“ ‘But the averment of the making of the un¬ 
lawful agreement relates to the acts of all the 
accused, while overt acts may be done by one 
or more less than the entire number, and, al¬ 
though essential to the completion of the crime, 
are still, in a sense, something apart from the 
mere conspiracy, being “an act to effect the 
object of the conspiracy.’’ For this reason, 
among others, it seems to us that where, as here, 
the averment respecting the formation of the 
conspiracy refers to no other clause for cer¬ 
tainty as to its meaning, it should be interpreted 
as it stands.’ 

“And the court again cited United States v. 
Britton, supra. We think, therefore, that, so far 
as the rule of criminal pleading is concerned, it 
was not changed by Hyde v. United States, supra, 
which did not involve a question of pleading. 
* * * According to the language quoted above 
from Joplin Mercantile Co. v. United States, it 
would seem to be allowable for the pleader, in 
charging the conspiracy, to refer for particulars 
to the allegations concerning the overt acts; but 
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no such reference appears in the indictment before 
us. The indictment is bad, and the trial court 
erred in not sustaining the demurrer thereto. 

4 4 For this reason the judgment below is re¬ 
versed.” 

In United States v. Robinson , 266 Fed. 240, the court 
said with reference to the indictment, at page 243: 

4 4 Again, if the conspiracy attempted to be 
charged in these cases is framed, under the old 
conspiracy act (section 37 of the Penal Code 
(Comp. St. Sec. 19,201), while it is requisite in 
such case to plead and prove the doing of one or 
more overt acts by one or many of the co-con¬ 
spirators after the formation of the conspiracy 
and in furtherance of its unlawful purpose to 
make out a completed and punishable offense, yet 
such overt acts charged to have been done cannot 
be resorted to, to explain or aid any manner in 
making out the criminal charge of conspiracy. 
This is the settled law. In United States v. Brit¬ 
ton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698, 
Mr. Justice Woods, delivering the opinion of the 
court, says: 

4 4 4 The provision of the statute, that there 
must be an act done to effect the object of the 
conspiracy, merely affords a locus penitential , 
so that before the act done either one or all of 
the parties may abandon their design, and thus 
avoid the penalty prescribed by the statute. It 
follows as a rule of criminal pleading that, in 
an indictment for conspiracy under section 
5440, the conspiracy must be sufficiently 
charged, and that it cannot be aided by the 
averments of acts done by one or more of the 
conspirators in furtherance of the object of the 
conspiracy. Reg . v. King , 7 Q. B., 782; Com¬ 
monwealth v. Shedd, 7 Cush. 514/ 
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“In Pettibone v. United States, 148 U. S. 197, 
13 Sup. Ct. 542, 37 L. Ed. 419, Mr. Chief Justice 
Fuller, delivering the opinion for the court, says: 

“ ‘The conspiracy must be sufficiently 
charged, and cannot be aided by averments of 
acts done by one or more of the conspirators in 
furtherance of the object of the conspiracy.’ 

“In Dealy v. United States, 152 U. S. 539, 14 
Sup. Ct. 680, 38 L. Ed. 545, Mr. Justice Brewer, 
delivering the opinion of the court, says: 

“ ‘If the conspiracy entered into within the 
limits of the United States and the jurisdiction 
of the court, the crime was then complete, and 
the subsequent overt act in pursuance thereof 
may have been done anywhere/ ” 

Manning v. United States, 275 Fed. 29 (Circuit 
Court of Appeals, 8th Circuit, July 12, 1921.) In this 
case the court said (p. 32): 

“Overt acts are in reality something apart 
from the conspiracy, being acts to effect the ob¬ 
ject thereof, Joplin Mercantile Co. v. United 
States, 236 U. S. 531, 535, 35 Sup. Ct. 291, 59 L. 
Ed. 705; and a substantially defective indictment 
for a conspiracy cannot be aided by the averment 
of acts done by one or more of the conspirators 
in furtherance of its object, United States v. Brit¬ 
ton, 108 U. S. 204, 205, 2 Sup. Ct. 531, 27 L. Ed. 
298; United States v. Black, 160 Fed. 431, 435, 87 
C. C. A. 383.” 

United States v. Beiner, et at., 275 Fed. 704. At 
page 706, the court said: 
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“It is not necessary or proper, perhaps, that 
we should refer to the averments with respect to 
the overt acts as they appear in the indictment, 
because they cannot aid in support of the indict¬ 
ment, if conspiracy be not sufficiently charged. 
United States v. Britton, 108 U. S. 199, 2 Sup. Ct. 
531, 27 L. Ed. 698; Pettibone v . United States, 
148 U. S. 197-202, 13 Sup. Ct. 542, 37 L. Ed. 419. 
There is a foundation in reason for such rule, 
because, after a conspiracy is formed, an overt act 
may be committed by one or more of the conspira¬ 
tors without the knowledge of the others. We 
must leave out of consideration, therefore, the 
offenses severally set forth in the overt acts, and 
confine ourselves to the conspiracy as charged, 
with particular attention to the manner in which 
it is charged the defendants intended to violate the 
act of Congress.” 

In United States v. Vannatta, 278 Fed. 559, it is said 
(p. 560): 

* ‘ The indictment alleges a number of overt acts, 
which may or may not have been crimes in them¬ 
selves ; but this has no bearing upon the validity 
of the indictment. A conspiracy indictment must 
be sufficient in its statement of the charge of con¬ 
spiracy, independent of the allegations of the 
overt acts. An overt act must be charged, but this 
must be in pursuance of a conspiracy which has 
previously been completely and definitely set 
forth. Conversely, if the charge of conspiracy is 
complete, then the allegations of overt acts, in¬ 
volving possibly other specific instances of crime, 
do not make the indictment duplicitous.” 

In United States v. Dowling, 278 Fed. 630, at page 
634, the court said: 
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“During the argument it was insisted that the 
alleged overt acts show what kind or character of 
possession is charged. As a matter of fact, they 
do not. But, even if they did, the alleged overt 
acts cannot be resorted to to aid the counts under 
consideration . 9 9 

Authorities might be multiplied to this point but as 
they are all to the same effect and as there can be no 
successful dispute as regards the state of the law on 
the point further citations are unnecessary. 

As we have $een, following the decision in Hyde v. 
United States, 225 U. S. 347, 359, which made clear the 
rule that the overt act is an essential element of the 
offense of conspiracy under Sec. 37 of the Criminal 
Code, it appears to have been thought that as the overt 
act was an essential element of the offense the clauses 
of the indictment pleading the same were to be consid¬ 
ered together with that part of the indictment charging 
the conspiracy, and that if when so considered the in¬ 
dictment as a whole was sufficient, within the rules as 
to the requisites of a valid indictment, then it would 
be sustainable against demurrer. But the subsequent 
decision of the Supreme Court in the Joplin case, 
supra, pointed out that this was an erroneous impres¬ 
sion and made it entirely clear that the law remained 
as announced by that Court in the Britton case: An¬ 
derson v. U. S., 260 Fed. 557; Tillinghast v. Richards, 
225 Fed. 226. 

In the court below counsel for the Government re¬ 
lied upon the allegations of the overt acts and insisted 
that by reference thereto, which they repeatedly made, 
the Court would find that which was vague and indefi¬ 
nite made clear and would further find that the con¬ 
spiracy charged in the indictment had in fact been con- 
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summated. It was contended that “the later decisions 
in the Federal courts” held that resort could be had 
to the allegations of overt acts for the purpose of sus¬ 
taining an otherwise insufficient indictment charging 
conspiracy under Section 37. Two cases were relied 
upon to uphold this position—remarkable in view of 
all of the foregoing cases, and amazing that they 
should have been pressed upon the attention of a court 
of nisi prius in this jurisdiction in view of the decisions 
of the Supreme Court of the United States and this 
Court. An examination of those cases shows, first, 
that they do not sustain the contention of counsel for 
the Government; and, second, that they recognize the 
settled rule stated in such of the above quoted decis¬ 
ions as preceded them. It may be added, that if by 
any construction they could be held to hold as Gov¬ 
ernment counsel contended they did, then the rule they 
announced is not law in this District. 

We submit that beyond any question the rule here 
is that the charge of conspiracy cannot be aided or 
eked out by the overt acts alleged, so that the Govern¬ 
ment can never resort to the overt acts, or any one or 
more of the allegations thereof, to bolster up an in- * 
sufficient charge of conspiracy. We further submit 
that the references to the overt acts by the Govern¬ 
ment’s counsel demonstrates that counsel recognize 
the insufficiency of the indictment unless the allega¬ 
tions of overt acts are by incorporation carried into 
the charging part of the indictment. 

While we submit that the law is settled by the de¬ 
cisions of the Supreme Court of the United States, this 
Court, and of every Federal court that has given con¬ 
sideration to the point, that in testing the sufficiency 
of an indictment for conspiracy under Section 37 of 
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the Federal Penal Code on demurrer the allegations 
contained in the indictment of overt acts averred to 
have been done to effect the object of the conspiracy 
charge are not to be looked to and cannot be consid¬ 
ered by the Court, nevertheless if the law was not thus 
settled by clear and controlling decisions, and if this 
Court could turn to the overt acts which, following the 
attempted charge of conspiracy, the indictment alleges 
were done by the defendants to effect the object of 
the conspiracy charged, it would find that as to the 
contracts, evidently referred to in the body of the in¬ 
dictment, it is alleged that (Overt Act No. 5) Fall 
‘‘did cause to be executed on the part of the United 
States Government’’ a certain contract with the Pan 
American Petroleum & Transport Company. Note 
how carefully the draftsman of the indictment has re¬ 
frained, in this overt act, from alleging that Fall 
“awarded” any such contract or attempted to do so. 
Note too the absence of any enlightenment on such 
subjects as those suggested by the following questions: 
Caused the contract to be executed by whom? Caused 
the contract to be executed in what manner? If, as is 
the law, the Secretary of the Navy alone had power to 
award and execute such a contract as that described 
in Overt Act No. 5, then as the Secretary of the In¬ 
terior certainly had no power whatever to give any or¬ 
ders or directions or instructions to the Secretary of 
the Navy, he certainly could not have “caused” the 
execution of such a contract, pursuant to a conspir¬ 
acy, unless he did so by deceit, trickery, misrepresent¬ 
ation, or something else amounting to fraudulent con¬ 
duct, or in a corrupt manner. Nothing of this sort is 
alleged. Indeed, we repeat that in Overt Act No. 5 
we are not even told whom Fall caused to execute the 
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contract referred to, and in the charging part of the 
indictment, whether that be considered as extending 
from record page 1 to 7 or from 1 to 10, it is nowhere 
alleged that the conspiracy was one involving an 
agreement that Fall would fraudulently or corruptly 
cause contracts and leases to be executed. 

It is further alleged (Overt Act No. 6) that on De¬ 
cember 11, 1922, Fall “did cause a certain other agree¬ 
ment to be made and entered into, and signed by him¬ 
self as Secretary of the Interior, and by the Secre¬ 
tary of the Navy, with the Pan American Petroleum 
& Transport Company,” etc.; and (Overt Act No. 7) 
that Fall did “ cause to be executed and delivered by 
himself, as Secretary of the Interior, and by the Sec¬ 
retary of the Navy, to the Pan American Petroleum 
Company, a lease,” etc. 

How carefully, to avoid the fatal variance which it is 
obvious would arise, have the pleaders refrained from 
saying that Fall awarded or undertook to award the 
contracts in question! We repeat, the charging part 
of the indictment does not allege that the conspiracy 
was that Fall was to cause the Secretary of the Navy 
to award the contracts. It does not charge that Fall 
was to join in executing contracts and leases awarded 
by the Secretary of the Navy who alone had power to 
make the same, which awards he, Fall, was to cause 
and bring about, but which the Secretary of the Navy, 
under his lawful power, was to award and execute. 
Hie overt acts, if we assume that the contracts therein 
referred to are those which it is alleged Doheny and 
Fall agreed that Fall would award, disclose an entirely 
different state of affairs from that alleged by the 
charging part of the indictment. 

We go no further because we insist it is settled law 
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that in this posture of the case the overt act allega¬ 
tions are not before the Court. 

(4) The oral indictment presented during the argu¬ 
ment VERSUS THE WRITTEN INDICTMENT BEFORE 

THE COURT. 

During the argument below Special Counsel for the 
United States earnestly contended that it was not 
necessary to a punishable conspiracy to defraud the 
Government, that one of the parties thereto must have 
been an officer or employe of the United States clothed 
with some power or charged with some duty in respect 
of the property or thing of which it was planned to 
defraud the Government. We concede the point. We 
have never thought otherwise. Proceeding from this 
premise, Government counsel contended that if Fall, 
considered entirely as an individual and not as Secre¬ 
tary of the Interior, pursuant to a conspiracy with 
Doheny had, by misrepresentation or other fraudulent 
or unlawful means, procured or agreed to procure 
from the Secretary of the Navy leases and contracts 
which he had the power to award, and the award of 
which would have resulted in defrauding the United 
States, then the defendants would have been guilty of 
a violation of the conspiracy statute. Again, we agree. 

We have already said that had the charging part of 
the indictment, by appropriate allegations of fact, dis¬ 
closed a fraudulent agreement between Doheny and 
Fall whereby the latter was to cause or procure or 
bring about the awarding by the Secretary of the Navy 
of the contracts referred to in the indictment, then we 
might have had an indictment charging an offense 
under the statute. But such is not the indictment here 
—at least, not the written indictment. The pleader 
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did not choose to make that charge. He chose to charge 
that the agreement between Fall and Doheny was that 
the former, as Secretary of the Interior and not other¬ 
wise, at the request of the latter, would himself, in 
his aforesaid official capacity, award contracts and 
leases which would be utterly worthless scraps of 
paper, which could not possibly obligate the United 
States in any manner or for any purpose in respect 
to the Naval Petroleum Reserves, their products, or 
otherwise. This conspiracy charge is that Fall and 
Doheny agreed and planned to have done a vain and 
useless and futile thing. 

If counsel for the Government can frame an indict¬ 
ment, sustainable by any facts known to them to the 
effect that Fall, as an official or individual, and Doheny 
agreed that the former would fraudulently or decep¬ 
tively induce, influence and cause the Secretary of the 
Navy, who alone had the power, right and authority 
so to do, to award such contracts and leases as those 
referred to in the indictments to companies of which 
Doheny was an officer, then let them frame and have 
returned such an indictment and these defendants will 
be ready to meet the issues thereby tendered. 

It cannot be contended that we could escape from 
meeting such an indictment if returned, because if 
there are facts warranting such an indictment there is 
ample time therefor as the Statute of Limitations pe¬ 
riod in such cases is now six years—Act of November 
17,1921 (1921 Supp. Fed. Stat. Ann. (2d Ed.) p. 33)— 
which period would not expire until December 11, 
1928, according to dates in present indictment. 

These defendants were called into court upon written 
indictment returned by a grand jury of this District. 
An examination of that indictment disclosed that it 
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charged no offense under the laws of the United States. 
When they presented this to the trial Court their posi¬ 
tion was met by an oral indictment , not returned by a 
grand jury but presented in open court by Counsel for 
the Government, in which were pleaded facts which, if 
appropriately pleaded in a written indictment, might 
present a case under Section 37, U. S. C. C., but which 
was vitally different and a complete departure from 
the indictment returned by the grand jury. 5th 
Amendment , U. S. Constitution. 

We submit that the indictment which this Court has 
before it is insufficient and fatally defective and that 
the judgment below should be reversed with directions 
that the demurrers of the defendants, and each of 
them, should be sustained. 

(5) The insuffiency of the allegations of con¬ 
spiracy TO DEFRAUD THE UNITED STATES OF “RIGHTS” 
AS DISTINGUISHED FROM TANGIBLE “PROPERTY” 

As we stated at the outset these allegations are pal¬ 
pable makeshifts which neither add to nor take away 
from the charge. If this indictment does not suffi¬ 
ciently charge, within the requirements of law, a con¬ 
spiracy to defraud the Government of property, then 
as the alleged intangible “rights” were connected 
with the tangible property referred to (though not 
described or located), and as the alleged duty of the 
Secretary of the Interior in respect of those rights 
was neither different from nor greater than his duty 
in respect of that property, the indictment may well, 
and indeed must, be disposed of without regard to the 
inclusion, in the list of things of which the Government 
was to be defrauded, of the alleged rights. We do not 
really feel that anything can be added to what we have 
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hereinbefore said by discussing so much of the indict¬ 
ment as relates to rights, as distinguished from tan¬ 
gible property, which the defendants are alleged to 
have agreed to deprive the United States “of and con¬ 
cerning,’ ’ and we shall only briefly refer to that sub¬ 
ject because it was seriously urged upon the attention 
of the trial Court by opposing counsel. 

The indictment charges that the defendants con¬ 
spired to defraud the Government of and concerning 
(a) its right of conserving the oil contained in said 
properties for the future needs of the Navy of the 
United States; (b) its right to have contracts and 
leases connected with the Naval Pertoleum Reserves 
awarded by competitive bidding; (c) its right to con¬ 
struct storage facilities where and when and as Con¬ 
gress might direct, by competitive bidding and to the 
best bidder; (d) its right to sell royalty oil and gas at 
competitive bidding; (e) its right to have the pro¬ 
ceeds thereof paid into the Treasury; (f) its right to 
buy fuel oil by competitive bidding; (g) its right to 
exchange fuel oil by competitive bidding; and (h) its 
right to have the business of making such contracts 
and leases, that is, contracts relating to the products 
from and leases of the land in the Naval Petroleum 
Reserves, transacted “by its Secretary of the Inte¬ 
rior” free from partiality and bias. All of these 
rights are counted on in the indictment as part of the 
“duty” of “Albert B. Fall” “as such Secretary of 
the Interior” “to procure, by the usual method of 
contract and lease the drilling of such wells” and 
“the making of such contracts” (R. 5, 6). So alleges 
this indictment. 

Of the foregoing enumerations those alleged rights 
indicated by (b), (c), (d), (f) and (g) relate to com- 



92 


petitive bidding and are based upon the plaintiff’s 
assumption that contracts and leases relating to the 
Naval Petroleum Reserves could only be awarded to 
the best bidder after competitive bidding. Aside alto¬ 
gether from the question, hereinbefore discussed, of 
the lack of any power or duty on the part of the Sec¬ 
retary of the Interior in this matter, there was no 
right of the United States, under the law as it ex¬ 
isted after June 4, 1920, to competitive bidding as a 
condition precedent to the award of contracts and 
leases by the Secretary of the Navy, or by any one 
else (though the Secretary of the Navy alone had 
power to make such awards). This was distinctly 
held in— 

United States v. Mammoth Oil Co. (Teapot 
Dome Case), 5 Fed. (2d) 330; 

United States v. Belridge Oil Co., U. S. D. C., 
S. D. Cal., decided July 17, 1925, and not re¬ 
ported; and same case in C. C. A., 9th Cir. 
decided July 12, 1926, not yet reported. 

United States v. Pan American Petroleum Co., 
et al., 6 Fed. (2d) 43. 

In this last case on appeal the Circuit Court of Ap¬ 
peals indicated that it thought competitive bidding 
requisite to the making of certain construction con¬ 
tracts which, however, it squarely held there existed 
no legal authority for making; thereby clearly mak¬ 
ing their reference to advertising for bids pure 
obiter dicta. The same court in their later decision in 
the Bellridge case held that under the Act of June 
4, 1920, (naval reserve act) the Secretary of the Navy 
was authorized to lease land in the reserve without 
competitive bidding. 
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The question is now before the Supreme Court of 
the United States in the Pan American Case . 

Each of these three cases involved different leases 
of lands in, and two of them also contracts covering 
the oil produced from, the Naval Petroleum Reserves. 
In each of them the Government contended that the 
leases and contracts were made by the Secretary of 
the Interior. In each of them the defense was that 
the contracts were made by the Secretary of the 
Navy, pursuant to his lawful authority. In each of 
these cases the Government contended that in any 
event, as there was no competitive bidding preceding 
the award of the leases and contracts involved, as, 
therefore, the awards had not been made to the best 
bidder, the contracts and leases were void. In every 
one of these cases the Federal District Courts re¬ 
jected this contention of the Government and held, 
squarely, that competitive bidding was not required 
for the valid making of leases of and/or contracts re¬ 
lating to the Naval Reserves but that, on the con¬ 
trary, any such leases and contracts made by the Sec¬ 
retary of the Navy, without resort to competitive bid¬ 
ding, and in the exercise of his discretion, were valid 
and binding upon the Government. We do not fur¬ 
ther dwell upon—or quote—these decisions because, 
we repeat, the whole question may shortly be decided 
by the Supreme Court. 

We have thus briefly discussed this question of the 
right to competitive bidding, of which it was alleged 
the Government was to be defrauded, but at the con¬ 
clusion we come back to the original, the main and the 
unescapable proposition, that the Secretary of the In¬ 
terior had no duty in connection with the matter and 
therefore was in no position to deprive the Govern- 
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ment, as the result of conspiracy or otherwise, of this 
alleged right. 

(e) Of the rights, hereinbefore enumerated, that in¬ 
dicated by (e) would not require mention were it not 
for the very considerable space given it in the brief 
below by Government counsel. The indictment no¬ 
where suggests, much less charges, that there was any 
contract or lease to be made for the sale by the Gov¬ 
ernment of oil and/or gas or royalty oil and/or roy¬ 
alty gas. Just why the subject of the “right’’ of the 
Government to sell these articles in a specified way 
and to have the proceeds of sale covered into the 
Treasury is imported into the case we confess we do 
not know. But, with apparent seriousness, Govern¬ 
ment counsel give much attention to this point in their 
brief and actually argue that the Government had a 
i ‘right’” of great value, not only when it sold oil to 
have the cash covered into the Treasury, but when it 
exchanged oil (and no other sort of contract is re¬ 
ferred to in the indictment) it had a right to have the 
proceeds of that exchange, namely oil, covered into 
the Treasury. This is an amazing position to say the 
least.* Just how oil received for the Navy in exchange 
for oil produced from wells on the Naval Reserve was 
to he “covered into the Treasury of the United States” 
we are not informed. We have not yet learned that 
there are pipelines for the conveyance of oil running 
into our Treasury or tanks for the storage of oil in¬ 
stalled in its vaults. Nor have we found from an ex¬ 
amination of the laws relating to the Treasury that it 
was ever contemplated that part of its functions would 
be to receive oil and store the same. Yet, we repeat, 
counsel tell us (we quote their brief below) that there 
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was a right “in the United States to have the proceeds 
from any sales or exchanges of its royalty oil and gas 
covered into the Treasury of the United States, and 
that the demurrants must be held to have admitted 
something substantial “by ignoring the charge in the 
indictment that the defendants conspired to defraud 
the United States of its rights to have the proceeds 
from the sales or exchanges of Government royalty 
oils paid into the Treasury” (Government’s trial court 
brief p. 43). We had not, and we have not yet, found 
any such solecism in the indictment as that which indi¬ 
cates a right to have oil received in exchange for oil 
“paid into the Treasury.” Nevertheless, reference 
to the Government’s brief below shows that great store 
is set by them upon this novel “right.” 

(a) The alleged right indicated above as “(a)” 
certainly had no existence subsequent to June 4, 1920, 
for the Congress of the United States by the legisla¬ 
tion approved on that date fixed definitely the policy 
of the Government in respect to the petroleum in the 
naval reserves, and so far from indicating that that 
policy was to be its retention in the ground for the 
future use of the United States Navy, specifically gave 
complete power to the Secretary of the Navy to dis¬ 
pose of any part or all of whatever petroleum might 
be found in and recovered from that property, and 
to do so by using it, by selling it, by exchanging it, 
or by taking it out of the ground and storing it. And 
if the Secretary of the Navy adopted the latter, he 
could immediately proceed to use currently all of the 
oil which he stored, or he could sell every barrel of it, 
or exchange it for some other thing. (41 Stat. 812-13; 
Fed. Stat. Ann. 1920 Supp. 142-3). 
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(h) The last of the ‘‘rights M as enumerated above, 
indicated by (h), is the right to have the Secretary 
of the Interior conduct the business of awarding 
leases of and contracts relating to the Naval Petrol¬ 
eum Reserves, which business was committed exclu¬ 
sively to the Secretary of the Navy by the Congress 
of the United States. We have already herein suffi¬ 
ciently discussed and disposed of this. 

In concluding this discussion of so much of the 
indictment as apparently intended to charge a con¬ 
spiracy to defraud by obstructing, impeding or in¬ 
terfering with the lawful operations of the Govern¬ 
ment of the United States, or a department thereof, 
we submit that while, of course, an agreement to in¬ 
terfere with or obstruct the operations of the Gov¬ 
ernment of the United States or any of its depart¬ 
ments, or to corrupt the efficiency and impair the use¬ 
fulness of a Government department, by dishonest or 
deceitful means, if followed by an overt act, would 
constitute a conspiracy to defraud, an agreement con¬ 
templating the doing of something by a department, 
or an official thereof, which was not, and in view of an 
express act of Congress could not be, committed to 
that department or official, within its operations or 
part of his functions, could not possibly be an agree¬ 
ment to defraud the United States. 

Specifically and exclusively this indictment charges 
an agreement to defraud the United States by having 
Fall, as Secretary of the Interior, award, at the solici¬ 
tation and request of Doheny, to named corporations, 
contracts and leases relating exclusively to the Naval 
Petroleum Reserves of the United States, which con¬ 
tracts and leases Fall could not award. 
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(6) The allegation that fall was to be influenced 

IN RESPECT OF THE MATTERS REFERRED TO IN THE IN¬ 
DICTMENT, BY LOANS OR GIFTS FROM DOHENY. 

Government counsel below referred, obviously for 
such effect as it was thought the reference might have 
on the Court, to an alleged charge showing that the 
defendant Doheny, in this case, and the defendant Sin¬ 
clair, in the case presented to the Court at the same 
time, were willing to pay large and substantial sums 
of money to procure from Fall leases and contracts 
which it is now contended he had no power to grant, 
and, actually and seriously, in the Government’s brief, 
an appeal is made to ‘‘the principles of equitable es¬ 
toppel” (p. 40) to uphold a criminal indictment. Ap¬ 
parently when it was argued by the same that the al¬ 
legations of “means” are no part of the “charge” it 
was entirely overlooked that there is no allegation re¬ 
specting any corruption, by loans or gifts for the pur¬ 
pose of influencing, anywhere in the indictment, ex¬ 
cept in that portion thereof which it was strenuously 
contended should be treated as surplusage, containing 
a mere unnecessary allegation of ineffectual means. 
So therefore the Government’s position comes to this: 
that so much of the indictment as alleges means which 
they wish to resort to should be considered by the 
Court and that so much thereof as presents difficulties 
to upholding the indictment should be ignored by the 
Court! 

No matter what horn of this dilemma Government 
counsel are impaled upon we contend that (1) a con¬ 
sideration of the indictment without resort to the alle¬ 
gation of means discloses an absolutely incomplete* 
and utterly insufficient indictment, and when the Court 
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proceeds further and considers (2) so much thereof 
as shows by what method the Government was to be 
defrauded, how the object of the conspiracy was to 
be accomplished, there is presented a case which dis¬ 
closes that the Government could not have been de¬ 
frauded of anything by the plan alleged. 

We are willing that against this demurrer all of the 
indictment making a charge against both defendants, 
contained on pages 1 to 10, inclusive, shall be consid¬ 
ered. Indeed we think the document should be consid¬ 
ered as one embracing the charge of conspiracy on 
those pages. 

It is trite to say that when an indictment charges a 
conspiracy to do an unlawful thing the means need not 
be alleged, but the object of the conspiracy must be 
alleged and that object must have been one which 
if attained would have defrauded the United States. 
What was the object in the case at bar! An award 
by Fall, as Secretary of the Interior, at the request of 
Doheny, to corporations named in the indictment, of 
contracts and leases which Fall, as Secretary of the 
Interior, had no power, authority, right, or duty to 
award; which if awarded by Fall would have amounted 
to nothing, would have given the companies named 
nothing, and would have deprived the Government of 
nothing; which would have obligated the Government 
to nothing. 

We repeat, the charge is not that the award was to 
be procured from one who could have awarded, not 
that Fall was to bring an award which in any way 
would have affected the Government; on the contrary, 
the object, the sole object, of the conspiracy as 
charged, was the obtainment from the Secretary of 
the Interior of contracts and leases relating exclu- 
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sively to the Naval Petroleum Reserves, governed ex¬ 
clusively by the Act of June 4, 1920, under which the 
Secretary of thg Navy alone could award those con¬ 
tracts and leases. 

We would not have considered it necessary to make 
any reference to the allegation of the indictment that 
“according to said * * * conspiracy * * * 

and agrement” Fall “was to award” a lease “grant¬ 
ing and leasing to” the Pan American Company the 
exclusive right to drill for, extract and dispose of oil 
in the Naval Petroleum Reserves “upon terms enor¬ 
mously profitable to the said Pan American Petroleum 
Company” (pp. 10-11), were it not for the fact that, 
again, this is a matter stressed by Government coun¬ 
sel in their trial court brief. Also, again, although 
this allegation appears in that part of the indictment 
which at the bar the trial court was told simply set 
forth “the means” by which the conspiracy was to be 
accomplished, and therefore constituted no part of 
the charge, nevertheless, as we have stated in respect 
to other matters in the indictment, the fact that this 
allegation appears in that portion of the indictment 
did not prevent Government counsel from seeking to 
avail themselves thereof when they were of opinion 
their case would be aided thereby. 

Of course, in whatever part of the indictment it is 
found, an allegation that an agreement had been made 
to grant a lease “upon terms enormously profitable” 
to the lessee is nothing but a bald conclusion. It is 
not an allegation of fact. It gives no standard for 
comparison. It discloses no fact from which the 
Court, as distinguished from the pleader, might draw 
a conclusion. If facts, instead of conclusions, were al¬ 
leged, what the pleader describes as “enormously 
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profitable ’’ might appear to be exceedingly reasonable. 
This, too, aside from the fact that a lease or contract 
may well be equally profitable to botlj parties and that 
we might very well describe any lease entered into by 
the Pan American Company and the Secretary of the 
Navy as ‘‘enormously profitable” and “highly ad¬ 
vantageous” to the Government. 

In United States v. Robinson, 266 Fed. 240, an in¬ 
dictment alleged a conspiracy to sell a necessary food 
product at an excessive price. This term is certainly 
no more of a conclusion than to allege that a thing is 
to result in an enormous profit. In that case the 
Court said (1. c. 244): 

“What constitutes this excessive price is no¬ 
where defined, stated, or charged. * * * 

Hence the only act charged against defendants in 
these cases is the bald, naked conclusion in the 
mind of the pleader that defendants conspired to 
charge a price (not stated) which the grand 
jurors find or considered in their minds (no other 
standard of measure is given) to have been ex¬ 
cessive. * * * 

“In support of the validity and sufficiency of the 
charging part of the indictments it is by the gov¬ 
ernment contended the word ‘excessive’ em¬ 
ployed, has a well-defined meaning among lexi¬ 
cographers and those speaking the English 
tongue. Grant this, but it proves nothing. The 
word * rascal’ also' has a dictionary definition; so 
do the words ‘villain’ and “villainous.’ But who 
could have dreamed of contending, no matter 
what form the criminal act took, an indictment 
merely charging a citizen with being or acting as 
a villain or a villainous rascal would define or 

charge him with any possible criminal offense. 

# • • 
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“In such cases as these, when the law-making 
power employs general terms only, or, when the 
statute creates the offense in mere generic terms, 
or, still more closely allied to this case, where the 
charging part of the indictment contains a mere 
conclusion of the pleader, in all such cases a 
charge in the language of the statute is wholly in¬ 
sufficient to present any issuable public offense 
to the jury.” 

8. Reference to Other Briefs Presented to This Court 
in This and Another Similar Pending Case 

Counsel for appellant Fall are filing herein and in 
No. 4465 a brief in support of the demurrers below 
and the right to reversal here. Case No. 4465, Harry 
F. Sinclair and Albert B. Fall, Appellants, v. United 
States, is the specially allowed appeal which also pre¬ 
sents the questions involved in this case. Many au¬ 
thorities which we would have cited and quoted from 
herein are being so fully presented and discussed in 
the briefs of counsel for Mr. Fall and Mr. Sinclair that 
treatment of them in this brief would amount to need¬ 
less reiteration. We refer to those able briefs and 
request that the points and authorities therein pre¬ 
sented shall be considered as also submitted to this 
Court on behalf of Mr. Doheny. 

After the points raised by appellants’ demurrers in 
these cases had been under consideration for the pe¬ 
riod of a month by the Court below, the learned trial 
justice filed in the cases a series of five questions upon 
which he invited counsel to furnish additional briefs 
(R. 20-21). These briefs were furnished. They ap¬ 
parently so fully removed any doubt with respect to 
the subject matter of the questions that the latter 
appear to have passed out of the case, none of them 


102 


being referred to in the Courts subsequently rendered 
opinion (R. 21-23). Because it is possible that the 
points involved in the learned Court’s questions may 
occur to this Court, and because in their answering 
arguments and authorities were presented which not 
only conclusively disposed of them but strengthened 
and fortified all of the appellants’ contentions against 
the validity of these indictments, we append hereto the 
trial court’s five questions, our answers thereto, and 
the arguments and authorities bearing on the subject 
matter thereof. We have not here interwoven our 
brief in response to the Court’s questions into the main 
argument in support of our demurrers because, first, 
of the already great length of this brief; and, second, 
if, as we are confident will be the case, a consideration 
of the points hereinbefore made convinces this Court 
that the indictments are unsustainable, the Court will 
be saved the labor of examining our brief in response 
to the trial court’s questions. We submit, however, 
that if there are any points in doubt what follows in 
the appendix will be found to make them entirely clear. 


CONCLUSION 

Upon the fundamental guarantees found in our 
American Constitution have been built the superstruc¬ 
ture of law under which citizens of this country are 
protected from having their liberties put in jeopardy 
except when there shall be presented against them a 
charge framed in the manner required by that law. 

Referring to these Constitutional guarantees, more 
than a century ago Chief Justice John Marshall, in 
the trial of Aaron Burr (4 Cranch 470, 489), said: 
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“In common justice, the particular facts with 
which” a man “is charged ought to be stated, and 
stated in such a manner as to afford a reasonable 
certainty of the nature of the accusation, and the 
circumstances which will be adduced against him. 
The general doctrine on the subject of indict- 
ments is full to this point.” 

“That clause in the Constitution, too, which 
says that in all criminal prosecutions the accused 
shall enjoy the right ‘to be informed of the na¬ 
ture and cause of the accusation,’ is considered 
as having a direct bearing on this point. It se¬ 
cures to him such information as will enable him 
to prepare for his defense.” 

And the great Chief Justice, in that celebrated trial 
(p. 491), asked: 

“To what purpose are those provisions in the 
Constitution which direct the place of trial, and 
ordain that the accused shall be informed of the 
nature and cause of the accusation!” 

To what purpose indeed if in this case it can be said 
that the indictment complies with the vital provisions 
of the American Bill of Rights! 

Respectfully submitted, 

Frank J. Hogan, 

Frederic R. Kellogg, 
Joseph J. Cotter, 

Harold Walker, 

William H. Donovan, 

Attorneys for Edward L. Doheny, Appellant. 
Washington, D. C., 

August 31, 1926. 
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APPENDIX 


Brief submitted to the Supreme Court of the Dis¬ 
trict of Columbia in response to five questions pro¬ 
pounded in this case by the Court upon which the 
Court invited “counsel to furnish additional briefs.” 
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IN THE 

Supreme Court of the District of Columbia 


Criminal No. 43325. 


The United States 

v. 

Albert B. Fall and Edward L. Doheny. 


SUPPLEMENTAL BRIEF IN SUPPORT OF 
DEMURRER TO INDICTMENT. 


The Court having before it demurrer filed by each 
defendant to the indictment in this case, and having 
considered oral arguments and briefs for and against 
the sustaining of the demurrers, has requested counsel 
for the United States and for the defendants to submit 
additional briefs upon five questions. Responding, 
counsel for Edward L. Doheny respectfully submit 
their views upon the points presented by each of the 
Court’s questions, as follows: 


2 

QUESTION NO. 1. 

Do the statements of matter of law in the indictment 
tie the Government to the legal theory that Fall was 
acting with legal authority in dealing with the oil and 
gas lands under the Executive Order of May 31,1921f 


The Government and the defense now agree that the 
Executive Order was void. Obviously the draftsman 
of the indictment thought otherwise. 

“If # * * purporting to act under the Executive 
Order, Secretary Fall had made contracts and 
leases in an attempt to do the very things en¬ 
trusted to the Secretary of the Navy by the Act 
of June 4, 1920, his actions would have been void. 
Any one dealing with him would have been upon 
notice of his utter lack of power, and the contract 
taken from him and containing his signature would 
have been no more than a worthless piece 
of paper. * * * If one Cabinet officer, 
without any authority of law, attempts to 
contract or deal with reference to a matter 
which, under the law, is committed to another 
Cabinet officer, the first mentioned Cabinet of¬ 
ficer purporting to act does not act ultra vires, 
he acts wholly without authority of law; in fact his 
position is in contemplation of law no action 
at all . * * * the President of the United 

States has no power to transfer the administration 
of the Naval Reserves from the Navy Depart¬ 
ment where Congress, the custodian of the public 
lands, had placed it, into the Interior Department 
where Congress had not placed it # * * .” 
Government counsel, brief before C. C. A. 9, 
page 284) 

Every court before which the question has arisen 
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has treated the Executive Order as void. The Cir¬ 
cuit Court of Appeals, Ninth Circuit, in its recent de¬ 
cision in the Pan American case affirmed the decision 
of District Judge McCormick without in any way dis¬ 
cussing or passing upon the Executive Order. But, 
in the opinion, the fact that Judge McCormick held 
that Order void is recited and, as the Order is not 
otherwise mentioned in the opinion of the appellate 
tribunal, and furthermore as that Court upheld Judge 
McCormick’s decision, it is to be implied that it also 
viewed the Order as void. Except as containing this 
implication that decision has no bearing on any ques¬ 
tion presented here. 

We approach the task of answering the Court’s 
first question in the light of the conceded voidness of 
the Executive Order. We must assume that this Court 
will so hold. Being void it conferred no legal author¬ 
ity upon Fall to deal with the Navy’s oil and gas 
lands and imposed no legal duty upon him in respect 
thereto. Fall got nothing from the Executive Order. 
He derived no authority from it. Its illegality is now 
unquestioned. Yet the pleader in this indictment pro¬ 
ceeded upon the theory that when Fall, pursuant to 
that Executive Order, assumed and undertook to do 
the things which the law had committed to the Secre¬ 
tary of the Navy, it became Fall’s duty, i ‘as such 
Secretary of the Interior * * * to consider the 

making of contracts for the sale or eocchcmge * * * 
of * * * royalty oil” accruing to the United States 
from the naval reserve land; and that, furthermore, 
‘ 4 in so administering and conserving said properties” 
Fall “was under the necessity of considering whether 
offset wells * * * should be drilled in said prop¬ 
erty * * # and * * * Fall having determined 
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that such offset wells should be drilled, it became his 
duty to procure , by the usual methods of contract and 
lease, the drilling of such wells/’ The pleader fur¬ 
ther alleges that during the period of time specified 
4 4 the matter of making such contract and leases was 
under consideration by the said Albert B. Fall as such 
Secretary of the Interior,” and then charges that he 
conspired to defraud the United States of its naval 
reserve lands and rights incidental to the leasing there¬ 
of and contracting w T ith respect to the products there¬ 
from, included among which was the Government’s 
right to have the business of “making such contracts 
and leases transacted by its Secretary of the Interior 
free from partiality”, etc. The pleading proceeds to 
charge that the conspiracy to defraud the Government 
of its property consisted of an agreement that Fall, 
upon the request and at the solicitation of Doheny, 
“was to award to’’ one corporation contracts 
for the construction of storage facilities for 
fuel oil to be paid for by royalty oil from the naval 
reserves, and to award to another corporation “a 
lease granting and leasing to it the exclusive right 
and privilege to drill for, mine, extract, remove and 
dispose of all the oil and gas deposits from the prop¬ 
erty, to wit, the naval reserves”. 

Under an indictment containing averments as set 
forth above, we very respectfully submit that the 
Government cannot be allowed to say that it is not 
tied to the allegation that the contracts and leases 
referred to were to be made by Fall, as Secretary of 
the Interior, and were to confer rights upon and give 
properties to the corporations named. 

If the allegations of the indictment that Fall 
assumed to do the thing specified are merely 
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statements or conclusions of matters of law, they 
might properly be treated as surplusage, neither add¬ 
ing to nor detracting from whatever allegation of 
fact the document contains. But they are not, we sub¬ 
mit, mere statements of matters of law. They allege 
as matter of fact that Fall assumed, in fact, to do cer¬ 
tain specified things; to perform certain duties; to 
determine certain governmental policies; to “con¬ 
sider” and “make” contracts of a character particu¬ 
larly described, all pursuant to the power, authority, 
or duty committed to him by the Executive Order, 
and not otherwise. 

This case must not be confused with the cases which 
hold that it is immaterial what statute was in the mind 
of the pleader when the indictment was prepared and 
return made thereof by the grand jury if the charge 
made is in violation of some statute. Those were cases 
where the United States Attorney either placed on the 
margin of the indictment or in the caption thereof or 
it may be in the body of the indictment itself a refer¬ 
ence to the particular statute which he conceived to be 
violated, when as a matter of fact such statute had no 
applicability whatever, but the facts alleged would 
bring the case within another and different statute. In 
those cases some statute was violated by the facts al¬ 
leged and it was merely an erroneous reference to the 
statute involved. In this case there is no question as 
to the applicable statute, viz., Section 37 of the Federal 
Penal Code. The question is whether the Government 
can set up one case in an indictment and proceed to 
trial on another and different case. 

The pleader in this case elected to allege as a fact 
that the duties which were imposed upon Fall were 
imposed exclusively by the Executive Order; that the 
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conspiracy was one to have him violate the duties 
which were his, if at all, only because of, pursuant to, 
that order. Hence the order was so important a fact 
in the pleader’s theory of this (as distinguished from 
some other) conspiracy, that the order is pleaded in 
haec verba. The pleader elected to allege as a fact 
that all that Fall “assumed and undertook to do” he 
so assumed and undertook (1) in pursuance of said 
Executive Order; and (2) “as such Secretary of the 
Interior”. Why should not the (Government now be 
tied to the theory upon which alone an indictment was 
obtained from the grand jury? WTiy should the de¬ 
fendants be called into court to meet one clearly al¬ 
leged theory of law violation, only to be tried upon 
a distinct and different theory? The indictment must 
be taken at its face. The Court should not look be¬ 
yond the indictment for a theory of the pleader. If the 
validity of the Executive Order had never been ques¬ 
tioned it is very doubtful if the Court’s first question 
would have ever been propounded or suggested itself 
to the Court. Reading the indictment as if the ques¬ 
tion of the validity of the Executive Order had never 
been raised, the fact that the pleader proceeded to 
charge that Fall was acting with legal authority there¬ 
under is unescapable. 

There are of course no cases directly in point but 
in reason our answer to the Court’s first question is 
supported by the doctrine relating to departures in 
pleading under which departures in point of fact or 
in point of law have been held fatal. It is a departure 
in point of law when a party “puts the same facts on 
a new ground in point of law; as if he relies on the 
effect of the common law in his declaration, and on a 
custom in his replication; or on the effect of the com- 


7 


mon law in his plea, and on a statute in his rejoinder’’ 
(Perry, Common Law Pleading, page 405). We of 
course recognize that this doctrine is applicable here 
only by analogy. But is not the analogy plain? If a 
party is not permitted in a civil case to de¬ 
part in point of law from the theory pleaded 
by him, why then should the Government in 
a criminal case be permitted to depart from the legal 
theory upon which the case is pitched in the indict¬ 
ment so far as on trial to disregard and repudiate that 
theory and prosecute the case on one entirely different 
therefrom? 

Can it be possible that an indictment drawn on one 
legal theory may be followed by trial in utter disre¬ 
gard of that legal theory? 

If a valid indictment against these defendants can 
be drafted, and its return by a grand jury justified, 
upon a state of facts not foundationed upon the Execu¬ 
tive Order, why should not the Government be com¬ 
pelled so to proceed? Why, in brief, should it be held 
that a case—and particularly a criminal case—may be 
pleaded upon one specifically adopted theory, and 
tried upon another? Stated slightly differently, may 
the pleader bring a defendant into court upon one 
theory, and the prosecutor try him upon another? 

The whole structure of this indictment is founda¬ 
tioned on the Executive Order. Remove the foundation 
and the structure must fall. 

It is the uniform rule in civil cases that the pleader 
is limited to the case as it is conceived in his bill, his 
declaration, or complaint, and must have relief, if at 
all, according to his own theory (Simms v. Guthrie , 
9 Cranch. 19, 3 L. Ed. 642): a party is not entitled to 
prevail on a different state of facts or theory than 
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that whereon he pitched his suit, even though he might 
have obtained relief had he proceeded on a different 
theory (Story, Eq. PL, Sec. 257).While general prayers 
for relief permit granting relief in addition to that 
specifically prayed, yet such general relief must be in 
accordance and consistent with the theory of the case 
as pleaded. Eyre v. Potter, 56 U. S. 42, 14 L. Ed. 592; 
Baker v. Updike, 155 Ill. 54. These elemental princi¬ 
ples have so often been applied in civil cases that it is 
difficult to understand why they should not be also 
applied in criminal cases. Certainly no stricter rule 
should bind a pleader than that which should tie a 
prosecutor. 

Perhaps it was not necessary for the pleader to al¬ 
lege all of the things that are in fact alleged in this 
indictment. But they are alleged. And in the quaint 
language of Comyn’s Digest, 5th Ed., Vol. 6, page 61. 

“If a man, by the allegations of a thing not 
necessary, shows that he had no cause of action, 
this, though surplusage, shall hurt. * 9 

Naftzger v. United States, 200 Fed. 496. 

Ex Parte Bain, 121 U. S. 1; 30 L. Ed. 849. 

In the Naftzger case the Court said: 

“We are of the opinion that, if the allegation 
had omitted the words quoted, it would have been 
sufficient; but, having been alleged, the evidence 
must conform to and support the allegation. The 
return of an indictment is the work of the grand 
jury only—a coordinate branch of the court. It 
is for that body, and for no other officer, to say 
what shall and what shall not be charged, because 
the fifth amendment to the Constitution declares 
that:‘No person shall be held to answer * * * 
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for an infamous crime, unless on a presentment or 
indictment of a grand jury.’ ” 

In Raymond v. People, 9 Ill. App. 344, the defendant 
was charged with keeping a house of ill fame, the in¬ 
formation which made the charge in the language of 
the statute proceeding, however, further to set forth 
facts showing in what the keeping of the house con¬ 
sisted and disclosing that the statute had not been 
thereby violated. The Court said: 

“Not only the act by this clause of the section 
made a misdemeanor, is charged, but the informa¬ 
tion sets out the particular way in which this act 
was done, and it can not be rejected as surplus¬ 
age. * * 

In State v . Mahan, 2 Ala. 240, the Court held: 

“When an offense is created by statute, in gen¬ 
eral, it is sufficient to charge the offense in the 
terms used in the statute, but if superfluous al¬ 
legations are added, and these show no case with¬ 
in the statute, the indictment is bad on demurrer .* 9 

In State v. Leonard, 171 Mo. 622, 94 Am. St. Rep. 
798, the Court held: 

“No part of an indictment can be rejected as 
surplusage for the purpose of sustaining a con¬ 
viction under it, which, if true, shows that no 
crime was committed. On the contrary, it must 
be accepted as an admission of record which the 
state cannot refute.” 

In the last cited case the Court in its opinion says: 

“We think this case turns upon a broader 
ground, and that is, if the state admits in her 
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pleading a state of facts which shows that the 
defendant cannot be convicted of the offense 
charged, then and in that case he ought not to be 
put upon trial for such alleged offense. * * * 

there is no case which goes to the extent of saying 
that even an unnecessary allegation that is re¬ 
pugnant and inconsistent with the main charge to 
the extent of charging that no offense has been 
committed, will be treated as surplusage. This 
is a broad admission of record and the state can¬ 
not at pleasure deny it and claim that it was un¬ 
necessary and should be treated as surplusage. 
The defendant, before being formally arraigned 
and hearing this indictment read or upon reading 
it, had the right to say, ‘I ought not to be called 
upon to answer this charge because the state ad¬ 
mits a state of facts which shows that I cannot 
be convicted of the offense alleged.* ** 

The rule is elemental. In 22 Cyc., p. 369, it is said: 

“A description of the manner in which an of¬ 
fense was committed, which shows that in fact 
there was no offense, cannot, however, be rejected, 
to sustain a good general charge.** 

We realize that these last quoted authorities are not 
directly in point on the subject of the Court *s first 
question. But we submit the principle thereof as 
helpful. And we take this occasion to bring the prin¬ 
ciple of these cases to the attention of the Court (the 
same not being at hand when we submitted our first 
brief) because it is directly relevant to the matter 
treated on pages 18-19 of that brief, and to the question 
of Mr. Roberts in his oral argument as regards the ef¬ 
fect, if any, of alleging matter— i. e., means—relative 
to the manner in which the alleged offense was to be 
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committed, which the learned counsel opined it was un¬ 
necessary to have alleged in the instant indictment. 

A simple test by which, we believe, it will be obvious 
that the Court’s first question must be answered in 
the affirmative, is afforded by redrafting the indict¬ 
ment omitting what the Court doubtless refers to as 
“the statements of matter of law” in the indictment. 
In such redraft we shall treat all allegations respect¬ 
ing the Executive Order, and the duties which devolved 
upon the Secretary of the Interior as a result of his 
having assumed the administration of the naval petro¬ 
leum reserves pursuant to that Order, as “statements 
of matter of law . 99 For brevity we set out only one of 
the Taft withdrawal orders but shall consider the re¬ 
draft as containing both of said orders. If the Gov¬ 
ernment is not tied to the legal theory that Fall was 
acting with legal authority in dealing with the oil and 
gas lands under the Executive Order of May 31, 1921, 
then, we submit, that conclusion is to be reached only 
by treating the statements which the Court had in 
mind in propounding its first question as surplusage, as 
though they were not contained in the indictment at all. 
Treating such statements of the indictment thus, there 
is then presented, against our demurrer, an indictment 
which reads as follows: 

The grand jurors for the United States of Amer¬ 
ica empaneled and sworn in the Supreme Court 
of the District of Columbia, holding a criminal 
term at the April Term of said court in the year 
1925, and inquiring for said District of Columbia, 
upon their oath present, that, on September 2, 
1912, an Executive order of William H. Taft, then 
President of the United States, was made and pro¬ 
mulgated, which was and is of the tenor follow¬ 
ing; to wit: 
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V 


ORDER OF WITHDRAWAL. 

Naval Petroleum Reserve No. 1. 

It is hereby ordered that all lands included in 
the following list and heretofore forming a part of 
Petroleum Reserve No. 2, California No. 1, with¬ 
drawn on July 2, 1910, from settlement, location, 
sale, or entry and reserved for classification and 
in aid of legislation under the authority of the act 
of Congress entitled: 

“An act to authorize the President of the United 
States to make withdrawals of public lands in cer¬ 
tain cases ’’ (36 Stat. 847), shall hereafter, subject 
to valid existing rights constitute Naval Petro¬ 
leum Reserve No. 1 and shall be held for the ex¬ 
clusive use or benefit of the United States Navy 
until this order is revoked by the President or by 
act of Congress. To this end, and for this public 
purpose, the order of July 2, 1910, is modified and 
the withdrawal of that date is continued and ex¬ 
tended in so far as it affects these lands. 

Mt. Diablo Meridian. 

T. 30 S., R. 22 E., Sec. 24, all. 

T. 30 S., R. 23 E., Sec. 10 all; 

Secs. 12 to 30, inclusive; 

Secs. 32 to 36, inclusive. 

T. 31 S., R. 23 E., Secs. 1 to 4, inclusive. 

Secs. 10 to 14, inclusive. 

T. 30 S., R. 24 E., Secs. 17 to 20, inclusive; 

Secs. 28 to 34, inclusive. 

T. 31 S., R. 24 E., Secs. 1 to 12, inclusive; 

Sec. 18, all. 

WM. H. TAFT, 
President. 

Sept. 2, 1912. 

that, on December 13, 1912, an Executive order of 
said William H. Taft, then President of the United 
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States, was made and promulgated, which was 
and is of the tenor following; to wit: 

ORDER OF WITHDRAWAL. 

Naval Petroleum Reserve No. 2. 

# # * # 

that thereafter, to wit, on June 4, 1920, the Act of 
Congress entitled “An Act making appropria¬ 
tions for the naval service for the fiscal year end¬ 
ing June 30, 1921, and for other purposes / 9 was 
approved by the President of the United States, 
and said Act provided, among other things, for the 
taking by the Secretary of the Navy, of possession 
of all properties within the naval petroleum re¬ 
serves, including the reserves mentioned in the 
two Executive orders above quoted, which were 
subject to the control and use by the United States 
for naval purposes, and on which there were no 
pending claims or applications for permits or 
leases under the provisions of the Act of Congress 
approved February 25, 1920, entitled “An Act to 
promote the mining of coal, phosphate, oil, oil 
shale, gas and sodium on the public domain / 1 and 
for the conservation, development, use and opera¬ 
tion of the same in the discretion of said Secretary, 
directly or by contract, lease, or otherwise, and the 
use, storage, exchange, or sale of the oil and gas 
products thereof, and of all royalty oil from 
lands in the naval reserves, for the benefit 
of the United States; that Albert B. Fall, 
w T ho from March 4, 1921, until March 4, 1923, 
was Secretary of the Interior of the United States, 
as such Secretary of the Interior, assumed and 
undertook the administration and conservation, 
among other properties, of the properties men¬ 
tioned in said two Executive orders herein first 
above set forth; that in so administering and con¬ 
serving said properties it became necessary for 
said Albert B. Fall to consider the making 
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of contracts for the sale or exchange by the 
United States of the so-called royalty oil 
which before said period of time had accrued 
and which was to accrue to the United States 
during said period and thereafter under leases and 
contracts, made and to be made, of lands in said 
naval reserves requiring the extraction of petro¬ 
leum oil from those lands and the rendering as roy¬ 
alty oil to the United States, in each instance, of 
a portion of such petroleum oil as should be ex¬ 
tracted under said leases and contracts; that, in so 
administering and conserving said properties, said 
Albert B. Fall, by reason of the fact that oil wells 
were in operation outside of and near to the boun¬ 
daries of the property described in the Executive 
order first above quoted, was under the necessity 
of considering whether offset wells, in such num¬ 
ber as the practice in such cases reasonably re¬ 
quired, should be drilled in said property along 
said boundaries, to prevent the draining of oil from 
the portions of said property adjoining said boun¬ 
daries, and said Albert B. Fall determined that 
such offset wells should be drilled; that during 
the period of time from July 1, 1921, to and in¬ 
cluding December 11, 1922, the matter of making 
such contracts and leases was under consideration 
by the said Albert B. Fall as such Secretary of the 
Interior, and numerous persons and corporations, 
competent to do such work and perform such ser¬ 
vice, then were desirous of entering into such con¬ 
tracts and leases, among others the Pacific Oil 
Company, the Associated Oil Company, the Union 
Oil Company of California, and Frank R. Stewart; 
that throughout said period of time the Pan Amer¬ 
ican Petroleum and Transport Company was a cor¬ 
poration under the laws of the State of Delaware, 
and Edward L. Doheny was President and a di¬ 
rector of said Pan American Petroleum and Trans¬ 
port Company, and was then actively engaged in 
conducting the business and affairs of that corpo¬ 
ration ; and that said Pan American Petroleum and 
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Transport Company then was also desirous of se¬ 
curing such contracts and leases, and was also 
competent to do such work and perform such ser¬ 
vice. 

And the grand jurors aforesaid, upon their 
oaths aforesaid, do further present that said Ed¬ 
ward L. Doheny and said Albert B. Fall, continu¬ 
ously throughout said period of time from July 1, 
1921, to and including December 11, 1922, at and 
within the said District of Columbia, under the 
circumstances and conditions aforesaid, each 
then well knowing all the premises aforesaid in 
this indictment, unlawfully and feloniously con¬ 
spired, combined, confederated and agreed to¬ 
gether, and with divers other persons to said grand 
jurors unknown, to defraud the United States of 
and concerning its properties hereinafter de¬ 
scribed, to wit: of and concerning its property 
aforesaid described in the Executive order first 
above set forth and known as Naval Petroleum 
Reserve No. 1; of and concerning the oil and gas 
contained in said property, as well as of and con¬ 
cerning the royalty oil and gas which would ac¬ 
crue to the United States from the said property 
and from Naval Petroleum Reserve No. 2, being 
the property described in the Executive order sec¬ 
ond above set forth; and of and concerning its 
right to have its business and affairs, and par¬ 
ticularly said business of making such contracts 
and leases transacted by its Secretary of the In¬ 
terior, free from partiality, prejudice, and bias 
due to his personal and pecuniary interest in the 
success of any person or corporation in endeavor¬ 
ing to obtain and in obtaining such contracts and 
leases, which said unlawful and felonious con¬ 
spiracy, combination, confederation, and agree¬ 
ment then and there was one for so defrauding 
the United States by the means and in the manner 
following, to wit: 

Instead of ascertaining what persons and cor- 
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porations could and would undertake the drilling 
of such offset wells as were reasonably necessary 
for the conservation of said property upon terms 
most advantageous to the United States, and in¬ 
stead of advertising for and calling for and per¬ 
mitting competitive proposals and bids by pros¬ 
pective contractors and lessees for the perform¬ 
ance of such service, and for the leasing of such 
lands, and the oil and gas contained therein, and 
for the purchase of such royalty oils and gas from 
the Government for cash, and for the construction 
of such storage facilities, and for the sale to the 
United States of fuel oil, gasoline, kerosene, lu¬ 
bricating oils, and other petroleum products for 
the requirements of the United States Navy, the 
said Albert B. Fall, upon the request of and at the 
solicitation of the said Edward L. Doheny, ac¬ 
cording to the said unlawful and felonious con¬ 
spiracy, combination, confederation and agree¬ 
ment, was to award to said Pan American Petro¬ 
leum and Transport Company, a corporation or¬ 
ganized under the laws of the State of Delaware, 
contracts for the construction of storage facilities 
for fuel oil, and for the filling of the same with fuel 
oil, the said construction of said storage facilities 
and the filling thereof with fuel oil to be paid for 
by such royalty crude oil belonging to and to ac¬ 
crue to the United States of America from said 
properties; and to aw T ard to the Pan American Pe¬ 
troleum Company, a corporation existing under 
and by virtue of the laws of the State of Califor¬ 
nia, which corporation then was and still is subsid¬ 
iary to and wholly owned and controlled by said 
Pan American Petroleum and Transport Company, 
a lease, granting and leasing to the said Pan-Amer¬ 
ican Petroleum Company the exclusive right and 
privilege to drill for, mine, extract, remove and 
dispose of all the oil and gas deposits from the 
property described in the Executive Order first 
above set forth, and authorizing the drilling of an 
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excessive number of oil wells in all parts of said 
property, without reference to the number of wells 
then reasonably required, upon terms enormously 
profitable to the said Pan American Petroleum 
Company; and to award said contracts and lease at 
all events, and without reference to and without 
inquiry concerning the ability or willingness of 
any of the other persons or corporations above 
named and referred to to compete for the perform¬ 
ance of said services, for the furnishing of said 
storage facilities and supplies, for the purchase of 
said royalty oil, for the leasing of said property 
and for the performance of the stipulations of any 
lease thereof, and without competitive bidding, in 
a crafty, deceitful, secret and surreptitious man¬ 
ner, involving the making by said Albert B. Fall 
of false representations and statements to such 
other persons and corporations, to the effect that 
the leasing of said property, known as Naval Pe¬ 
troleum Reserve No. 1, and the making of con¬ 
tracts and leases for drilling of said offset wells, or 
of any oil wells on said property, were not being 
contemplated by the said Albert B. Fall or by the 
Department of the Interior, or by the Government 
of the United States; and to the effect that when 
said Albert B. Fall and said Department of the 
Interior and the Government of the United States 
were ready to award said contracts and leases all 
such other persons and corporations would be 
given notice of that fact and accorded an oppor¬ 
tunity to make proposals and bids for leases of 
said property, and for the performing of the ser¬ 
vice of drilling such wells, whereby such other per¬ 
sons and corporations were fraudulently to be pre¬ 
vented from competing with said Pan American 
Petroleum and Transport Company and the 
said Pan American Petroleum Company for 
the obtaining ,of such contracts and leases, 
and the United States fraudulently deprived 
of the benefit of such competition, and de- 


18 


frauded and despoiled of its property useful to 
its Navy and essential to the protection of the 
Government of the United States in time of war, 
and of the valuable rights hereinbefore described. 

Instead of keeping his mind and judgment free 
from partiality, bias and prejudice in favor of the 
said Pan American Petroleum and Transport Com¬ 
pany and the said Pan American Petroleum Com¬ 
pany, and free from partiality, bias and prejudice 
against said other persons and corporations desir¬ 
ous of securing said contracts and leases in compe¬ 
tition with the said Pan American Petroleum and 
Transport Company and said Pan American Pe¬ 
troleum Company, and his judgment upon matters 
in that connection, involving the said property, 
pecuniary interest and rights of the United States, 
free from error detrimental to the United States, 
the said Albert B. Fall, according to said unlawful 
and felonious conspiracy, combination and agree¬ 
ment, and before awarding any such lease or con¬ 
tract, corruptly, secretly and surreptitiously was 
to accept from Edward L. Doheny, and said 
Edward L. Doheny was to give to said Albert B. 
Fall, large sums of money as loans and gifts, 
whereby the United States was to be deprived of 
the benefits of such competition, and of the honest, 
impartial, unbiased and unprejudiced service of 
said Albert B. Fall, as Secretary of the Interior, 
touching the matters aforesaid. 

OVERT ACTS 

And the grand jurors aforesaid, upon their oath 
aforesaid, do further present, that to effect the 
object of said unlawful and felonious conspiracy, 
combination, confederation and agreement, said 
Edward L. Doheny and said Albert B. Fall, at the 
several times and places in that behalf hereinafter 
mentioned in connection with their names, did do, 
among many others, certain acts; that is to say: 
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[Acts set forth as required by law.] 

Can it possibly be held that the foregoing would 
constitute a valid indictment in this case? And yet it 
is necessary to so hold or to hold that the Government 
is tied to the allegations in the indictment regarding 
the Executive Order and that which resulted therefrom 
and was based thereon. The foregoing hypothetical 
indictment recites and charges merely: 

(a) that the President of the United States issued 
certain withdrawal orders which recite that there were 
thereby constituted two naval petroleum reserves; 

(b) that the Congress of the United States commit¬ 
ted the possession, conservation, administration and 
disposition, the contracting with reference to and the 
leasing of, the Government’s naval petroleum reserves 
to the Secretary of the Navy; 

(c) that the Secretary of the Interior assumed and 
undertook to do the things which the Secretary of the 
Navy alone had the power to do; 

(d) that he who held the office of Secretary of the 
Interior, Fall, conspired with another, Doheny, to de¬ 
fraud the United States of the naval petroleum reserves 
by contracts and leases which Fall agreed to give 
Doheny. 

We submit that no argument is necessary to sustain 
the proposition that such an indictment is not sufficient 
to require the defendants to answer. 

We submit again that unless the Government is tied 
to the matters to which the Court’s first question re¬ 
fers then there is nothing here in the way of indict¬ 
ment except the above redraft because it can be held 
that the Government is not so tied only by treat¬ 
ing those matters as surplusage, that is to say, by 
holding that they neither add to nor detract from the 
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indictment, and that the indictment is to be considered 
as though they were not therein contained. 

It is earnestly submitted that the Court’s first ques¬ 
tion requires an affirmative answer and that that an¬ 
swer presents an insurmountable obstacle to sustain¬ 
ing this indictment. 

We apprehend that if the Court concludes that our 
answer to its first question is sound, then in view 
of the unquestionable invalidity of the Executive Order 
the Court’s four remaining questions become imma¬ 
terial and the duty to sustain the demurrer is clear. 
Only in the event the Court should determine that 
the Government is not tied to the case as pleaded, 
as hereinbefore discussed, would it be necessary to 
consider the questions relating to color of authority as 
distinguished from legal authority; the question 
whether or not the Government could prove, without 
alleging, that it was the Secretary of the Navy and 
not the Secretary of the Interior 'who was to make 
the contracts and leases by which the indictment 
charges the object of the conspiracy was to be attained; 
and the question respecting the description of the 
property of which it is averred the Government was 
to be defrauded. 

Respectfully and earnestly insisting that the cor¬ 
rect answer to the Court’s first question in and of it¬ 
self necesitates the sustaining of the demurrers, we 
proceed to the presentation of our views in answer to 
the remaining questions. 
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QUESTION NO. 2. 

If the Executive Order of May 31,1921 , did not give 
Fall any legal authority to deal with the oil and gas 
lands in question, did it nevertheless give him color 
of legal authority to deal with themf 

We shall divide our answer to this question thus: 

First, by assuming that the decision of the Supreme 
Court of Iowa in the case of State of Iowa (ex rel. 
West) v. City of Des Moines, 96 la. 521, 31 L. R. A. 
186, quoted from, but by no means approved, by the 
Supreme Court of the United States in McCain v. Des 
Moines, 174 U. S., 168, correctly states the law re¬ 
specting “color of law.” The Supreme Court quoted 
at length from the decision of the Iowa court in the 
West quo warranto case merely for the purpose of 
showing that the Supreme Court of Iowa had con¬ 
strued and passed upon the validity, under the State 
Constitution, of an act of the State Legislature, and 
that the Supreme Court of the United States would, 
conformable to its settled rule, follow, entirely without 
regard to its concurrence or disagreement with the 
State Court, the State Court’s decision on such a 
matter. Hereinafter we shall endeavor to show, what 
is apparent from an examination of the syllabi and 
demonstrated upon a study of the opinion, that the 
United States Supreme Court in McCain v. Des Moines, 
supra, did not decide that things done under an uncon¬ 
stitutional law are done under color of law. 

Second, by showing that under decisions of the 
United States Supreme Court in point nothing done 
under an unconstitutional law or under appointments 
or orders, for which there was absolute want of power, 
can be held to be done under color of law or color of 
authority. 
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Two lines of cases exist regarding the effect of an 
unconstitutional law as affording color of law or 
authority for acts thereunder prior to judicial deter¬ 
mination of its unconstitutionality. They are irrecon¬ 
cilable. One is represented by State of Iowa, ex rel. 
West v. City of Des Moines, supra, quoted from, but, 
we repeat, by no means approved, in McCain v. Des 
Moines, supra. The other, controlling here, is repre¬ 
sented by the decision of the Supreme Court of the 
United States in Norton v. Shelby County, 118 U. S. 
425, at 441, et seq., reaffirmed and followed in C. I. & 
L. Ry. Co. v. Hackett, 228 U. S. 559, 566, 57 L. Ed. 
966, 969; McClaughry v. Denting, 186 U. S. 49, 63; 
Hirsh v. Block, 50 App. D. C. 56, 60; Parks v . Board 
of Commissioners, etc., 61 Fed. 436, 440; Kansas Na¬ 
tional Gas Co. v. Haskell, 172 Fed. 545, 554; Ringling 
v . City of Hempstead, 193 Fed. 596, 601 (C. C. A.); 
Western Union v. Myatt, 98 Fed. 335, 355. In these, 
and numerous other, cases, there are repeated the un¬ 
equivocal and ringing words of Mr. Justice Field in 
Norton v. Shelby County, 118 U. S. 425, at page 442: 

“An unconstitutional act is not a law; it con¬ 
fers no rights; it imposes no duties; it affords no 
protection; it creates no office; it is, in legal con¬ 
templation, as inoperative as though it had never 
been passed.” 

Such is the law because of want of power in the legis¬ 
lature. And the Executive Order of May 31, 1921, is 
void because of want of power in the President to 
issue it. 

The irreconcilable conflict of which we speak is rec¬ 
ognized in State of Ohio v. Gardner, 54 Ohio St. Rep. 
24, 31 L. R. A. 660, where, by a divided court, it was 
held, as shown in headnote by the Court, that— 
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“The official acts of public officers, in an office 
created by an unconstitutional statute of this 
state, performed before the statute has been de¬ 
clared unconstitutional by an authoritative deci¬ 
sion of the courts of the state, cannot be collater¬ 
ally attacked.’ ’ 

In the course of a concurring opinion, pointing out 
that such an officer acted under color of law and color 
of office, it is said: 

“It is not here assumed that there is not dis¬ 
agreement among the authorities. There is. Per¬ 
haps Norton v. Shelby County, 118 U. S. 425, 30 
L. Ed. 178, is most relied on as sustaining the 
contrary doctrine. * * * It is there said:‘An 

unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no pro¬ 
tection; it creates no office; it is, in legal contem¬ 
plation, as inoperative as though it had never been 
passed.’ It is not necessary to question the apt¬ 
ness of this language as applied to the Tennessee 
case, but when it is sought to apply it to the 
situation in this state, and to our case, we think 
it opposed by the better authorities and the better 
reason. * * * To say, then, that a statute 

which, by all presumptions, is valid and constitu¬ 
tional until set aside as invalid by judicial author¬ 
ity, cannot, in the meantime, confer any right, im¬ 
pose any duty, afford any protection, but is as in¬ 
operative as though it had never been passed, is 
at least startling. * # * It is not the law in 

Ohio.” 

The majority of the Court in State v. Gardner in 
(as stated in the dissenting opinion) its “refusal to 
follow Norton v. Shelby County,” expressed the opin¬ 
ion that that decision of the Supreme Court of the 
United States is “opposed by the better authorities and 
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the better reason.” The minority pointed out that 
Norton v. Shelby County is referred to by well con¬ 
sidered writers as determining the law and that a 
refusal to follow a unanimous decision of a court so 
distinguished for learning and ability, even if it did not 
seem to be supported by satisfactory reasons, should 
not be hastily adopted. Judge Shauck in his dissent in 
State v. Gardner said of Norton v. Shelby County: “In 
that case the nothingness of an act which the legislature 
is denied the power to pass is comprehensively and ac¬ 
curately described.” 

We shall later herein further discuss the controlling 
decisions of the United States Supreme Court 
which we submit show that an unconstitutional 
act cannot afford color of law or authority, for 
anything done thereunder, that, in short, such an 
act is “as though it had never been passed,” and that, 
while there are really a very considerable number 
of respectable decisions to the contrary, decisions in 
line with that of State of Iowa, ex rel, West v. Des 
Moines , quoted for the purpose of showing what that 
case decided in McCain v . Des Moines, supra , they do 
not state the law as it is settled by controlling deci¬ 
sions in this jurisdiction. 

FIRST: Proceeding, however, for the present, un¬ 
der the reasoning of such decisions as that of the 
Iowa court, which reasoning is set forth at much 
greater length in the prevailing opinions in State 
v, Gardner, supra (31 L. R. A. 660-667), we undertake 
to demonstrate that even if an unconstitutional act 
could afford color of law it cannot be said, in the in¬ 
stant case, that the Executive Order of May 31, 1921, 
gave to the Secretary of the Interior any color of 
legal authority to negotiate contracts with respect to 
the naval petroleum reserve lands and oils. 
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Color of authority or color of title exists where 
there is in reality no actual authority or not a good 
title, but where there, however, actually is the appear¬ 
ance of title or the appearance of authority. 

A deed, void or voidable for some reason, under 
which a person enters into the possession of land, gives 
color of title. If the person enters, however, without 
some such evidence, he is a mere trespasser without 
even color of title. 

A law passed by a legislative body authorized to en¬ 
act legislation, which however must fail because not 
conformable to or because violative of some constitu¬ 
tional provision, nevertheless (according to some 
authorities) may give color of authority to those who 
acquiesce in it while it is being enforced. But if per¬ 
sons proceed to take steps involving legal rights with¬ 
out such color of authority, they are mere usurpers. 

An order of the President of the United States by 
which he imposes duties which ordinarily he would 
have power to impose but which in a given case were 
beyond his power, would constitute color of authority in 
the officer acting pursuant to it, because while in the 
particular case the order was invalid, it furnished ap¬ 
pearance of authority though in reality not legal au¬ 
thority. But where in a case in which in no circum¬ 
stances could the President impose the duty or confer 
the authority in question upon any one, as where, in 
the matter of disposition of Government property 
which under the Constitution Congress alone has power 
to make or make rules and regulations respecting, the 
President issues a paper directing one of his Cabinet 
members to proceed to dispose of the property of the 
United States, or attempting to make rules and regu¬ 
lations with respect thereto, that paper would not con¬ 
stitute a thing which even furnished the appearance of 
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authority. It would give no color. The President had 
not even color of legal authority to make that order— 
how then could it give color of legal authority? One 
acting under it would be usurping a power of the legis¬ 
lature or of him to whom the legislature had committed 
that power; he would be acting under no more color of 
law or authority than if the President directed, for in¬ 
stance, the Secretary of the Interior, as such, to come 
into this Court and sit upon the bench, and the latter, 
pursuant to such direction, assumed and undertook so 
to do. For be it remembered that the disposition of 
the public property of the United States is committed 
by the Constitution of the United States to the legisla¬ 
tive and not to the executive branch of the Govern¬ 
ment: 


“The Congress shall have power to dispose of 
and make all needful rules and regulations re¬ 
specting the * * * property belonging to the 

United States.” 

Thus sayeth the Constitution. Art. IV, Sec. 
3, Par. 2. 

The Congress, not the executive, has sole power not 
only to dispose of but make all the rules and regula¬ 
tions respecting the property belonging to the United 
States. A usurpation of this legislative authority by 
the executive cannot possibly constitute color of law 
or color of authority any more than the usurpation of 
the exercise by an executive officer, under an unlawful 
proclamation of the Chief Executive, of the functions 
of a United States Court, could be called acting under 
color of authority. 

Suppose the President of the United States should 
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issue a paper labeled “Executive Order’’ in which he 
should say: 44 The administration of the laws of the 
District of Columbia and the Supreme Court of the 
District are hereby committed to the Secretary of the 
Interior, under the supervision of the President, and 
the Secretary of the Interior shall proceed to pre¬ 
side over Criminal Division No. 2 of the Supreme 
Court of the District of Columbia.” Could it possibly 
be held that if the Secretary of the Interior came 
into this courtroom and, “pursuant to said order,” 
“assumed and undertook” to discharge the functions 
of the Justice presiding in this Court, that he would 
be doing so under color of authority? 

And if it be thought that the illustration is far¬ 
fetched, let it be remembered that no more can be 
said of the want of power of the President to promul¬ 
gate with any effect the suppositious order, used for 
illustration in the last preceding paragraph hereof, 
than was said by the distinguished counsel represent¬ 
ing the Government in this case of the actual Executive 
Order in question when they accurately stated that— 

“the President of the United States has no power 
to transfer the admistration of the naval reserves 
from the Navy Department where Congress, the 
custodicm of the public lemds, had placed it, into 
the Interior Department, where Congress had not 
placed it” (Government’s brief, U. S .• v. Pam 
American Company, C. C. A. 9, p. 284.) 

We are likely to overlook the fact that the Secretary 
of the Navy was not, as an executive officer of the 
President’s Cabinet, empowered to deal with the naval 
reserve lands. An executive function, subject to the 
supervision of the President, had not been committed 
tc him. The Congress of the United States, “the cus- 


28 


todian of the public lands”, exercising its constitu¬ 
tional powers directly, and not through the President, 
had selected the Secretary of the Navy as its agent, to 
act for it, the legislative branch of our Government, 
in the matter of dealing with the naval reserve lands. 
Nothing that the President might do, after Congress 
had selected such an agency, could give any one else 
color of right, in the performance of functions which 
the Congress had committed exclusively to another as 
its representative and agent. White v. Mechanics 
Securities Corporation , U. S. Sup. Ct. Adv. Ops. 126, 
present term, infra. 

Even if it could be assumed that ordinarily the Pres¬ 
ident would be the mouthpiece of the Government to 
issue an order such as that of May 31,1921, or that the 
Secretary of the Interior would be the representative 
of the Government to negotiate such contracts and 
leases as those referred to in the indictment, no such 
notion can be indulged in in the face of the authentic 
declaration of Congress by express statute: White , et 
el., v. Mechanics Securities Corporation , Adv. Ops. 126, 
Sup. Ct. Rep., v. 46, page 116 (decided by the Supreme 
Court of the United States at the present term). In 
this last cited case the United States sought by bills in 
equity to obtain payment out of funds seized from the 
German Government during the war under the provi¬ 
sions of the Trading with the Enemy Act, claiming pri¬ 
ority over ordinary claimants in respect to such funds. 
The Supreme Court, in rejecting this contention, and 
affirming decrees of the Court of Appeals of the Dis¬ 
trict of Columbia and of this Court, speaking by Mr. 
Justice Holmes, said: 

“The United States seized the property in ques¬ 
tion from an enemy and of course could do with it 
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what it liked. When it comes into court and seeks 
to appropriate it there is a natural notion that it 
has elected to use its power. Its power could not 
be denied if the Attorney General were the com¬ 
plete mouthpiece of its will. But whatever his au¬ 
thority it is subordinate to Congress; and Congress 
has more authentically declared the sovereign in¬ 
tent by the statute to which we have referred. The 
statute gives an absolute right to the suitor who 
comes within its terms, unqualified by any reser¬ 
vation of a superior lien in case the United States 
should be a rival creditor.’’ (Italics ours.) 

Indeed, nothing that the President might have done, 
in the absence of such legislation, could have consti¬ 
tuted color of authority for the action of any executive 
officer in dealing with or disposing of property of the 
United States. 

The source of the authority to deal with Government 
lands is not the President in any case. It is the Con¬ 
gress. Congress in legislating on that subject is not 
merely regulating the exercise of an executive func¬ 
tion. It is creating an agency for the carrying on of 
one of its constitutional functions. As, therefore, the 
source of the power to deal with Jands of the United 
States can never be executive, it i nnot be said that 
an order of the executive which in l rds authorized a 
Cabinet officer to deal therewith l{ *s the appearance 
of being a lawful thing. And if it has not such appear¬ 
ance it does not give color of authority 

By direction of the Congress (36 Stat. 847, “Pickett 
Act”) certain public lands were withdrawn from set¬ 
tlement .under the Public Land Law and constituted 
naval petroleum reserves for the exclusive use and ben¬ 
efit of the Navy. 
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For eight years thereafter the Congress saw fit not 
to provide for the disposition of this property or to 
make any rules and regulations for its administra¬ 
tion. 

Certainly during this period the executive had no 
power either to dispose of or to provide for the admin¬ 
istration of this property. 

And the executive did not attempt to do so. 

The Congress, whose exclusive power it was, by the 
Act of June 4, 1920, committed the conservation, de¬ 
velopment and operation, the disposition by lease or 
contract, of these lands specifically to the Secretary of 
the Navy. To the Secretary of the Navy also, and to 
him alone, the Congress committed authority to use, to 
store, or to dispose of the products of these lands. 

This Act of June 4, 1920, imposed no duty on and 
gave no authority to the President. 

Notwithstanding this, we find an “order” promul¬ 
gated by the President on May 31,1921, by which “the 
administration and conservation” of these lands was 
committed to the Secretary of the Interior “subject 
to the supervision of the President.” 

This order is not only concededly void, but it has 
no appearance of validity, it gives no color of au¬ 
thority. It was not a thing which, in any circum¬ 
stances, the Chief Executive could issue to any one so 
as to clothe that one with color of right, of law, of office, 
of authority, of title. 

If the Congress had by some act, which for any rea¬ 
son was invalid because of any constitutional provision, 
attempted to commit the disposition or management 
of the lands of the United States to some officer, he who 
acted thereunder would be acting, according to some 
State decisions, under color of law. There would, in that 
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case, according to such authorities but not according 
to the Federal cases, infra, be color of law, even though 
by reason of some provision of Constitution the law 
might be held to be unconstitutional. Not so he who 
merely assumes to act under an Executive Order which 
has not even the appearance of authority. 

Power in an officer of the government to negotiate 
contracts for the United States never comes from exec¬ 
utive orders, but always and only from statutes. It 
follows that appearance (color) of such power cannot 
be afforded by any Executive Order. 

An officer of the United States gets his legal author¬ 
ity or his color of legal authority to contract for the 
United States only from statute. Pierce v. United 
States, 74 U. S. 666, 19 L. Ed. 169, 173, 174, where the 
Supreme Court said: 

“When this inquiry arises, where are we too 
look for the authority of the officer? 

“The answer, which at once suggests itself to 
one familiar with the structure of our government, 
in which all power is delegated, and is defined by 
law, constitutional or statutory, is, that to one or 
both of these sources we must resort in every in¬ 
stance. We have no officers in this government, 
from the President down to the most subordinate 
agent, who does not hold office under the law, with 
prescribed duties and limited authority. And while 
some of these, as the President, the Legislature 
and the Judiciary, exercise powers in some sense 
left to the more general definitions necessarily in¬ 
cident to fundamental law found in the Constitu¬ 
tion, the larger portion of them are the creation 
of statutory law, with duties and powers pre¬ 
scribed and limited by that law. It would seem 
reasonable, then, that on the question of the au¬ 
thority of the Secretary of War, to accept bills of 
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exchange, we must look mainly to the Acts of Con¬ 
gress. * * * 

“Recurring, then, to the written law as the ex¬ 
clusive source of such authority, we may confi¬ 
dently assert that there is no express authority 
to any officer of the government to draw or ac¬ 
cept bills of exchange. 

“Our statute books are filled with Acts author¬ 
izing the making of contracts with the government 
through the various officers and departments but, 
in every instance, the person entering into such a 
contract must look to the statute under which it 
is made, and see for himself that his contract comes 
within the terms of the law . 9 9 

Color of right or authority means right or authority 
derived from a source which can convey the same, even 
though in the particular case the grant be ineffectual 
because of irregularity or informality, as in the case 
of elections or appointments (Krickbaum’s Election, 
221 Pa. 521), or invalidity as in the case of an act of the 
legislature ( State of Iowa (ex rel West) v. Des Moines, 
supra) ; there must be a semblance of legal right before 
there can be said to exist “color ’ 9 of law; color, as a 
modifier, in legal parlance, meaning appearance, as dis¬ 
tinguished from reality (Iowa v. Des Moines, supra; 
City of Topeka v. Dwyer, 70 Kans, 254); color of law 
means semblance of legal right (Kin. Law Diet.). And 
semblance means “resemblance, likeness, appearance, 
figure” (Webster y s Diet. Eng. Lang.). “Color of 
office” is an appointment or an election of some kind 
(Buck v. Hawley, 129 Iowa, 406); and where the act 
of an officer is in line of his duty, it is what is termed 
in the books “colore officii” (Board of Commissioners 
v. Sullivan, 89 Minn. 68); but an act done “colore 
officii” is an act done, not only by an officer, profes¬ 
sing to act as such, but also under authority to act in 
or about the particular matter in connection with which 
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it is done ( State v. Mankin, 68 W. Va., 772). See for 
distinction between acts done virtute officii and acts 
done “colore officii,” where there is an abuse of au¬ 
thority as distinguished from an outright usurpation 
(State ex rel. Brennon v. Dierker, 101 Mo. App. 636, 
74 S. W. 153, 155, and Wieters v. May, 71 S. C. 9, 50 
S. E. 548). Color of title to an office is that which in 
appearance is title; it is this color of title or authority 
which distinguishes the de facto officer from a mere 
intruder or usurper ( Nall v. Coulter, 117 Ky. 747, 4 
Ann. Cas. 671); color of title to office is analogous to 
color of title to land, that is, the apparance of title or, 
as has been said, “a deed to the premises in due form 
of law” ( State v. Ely, 16 N. D. 569, 14 L. R. A. (N. S.) 
638). The doctrines relating to “color of title” aid. 
Color of title means that which in appearance is title, 
but in reality is not a good title. (United States v. Cas- 
terlin, 164 Fed. 437, 439; Whitney Lumber & Grain 
Co. v. Crabtree, 166 Fed. 738, 740 (C. C. A.); Knight 
v. Grim, 110 Va. 400, 19 Ann. Cas. 400; Wright v. Mat- 
tison, 18 How. (U. S.) 50, 15 L. E. 280). But there is 
no color of title when there is no doubt regarding the 
validity of the apparent title. (Johnson v . Hurst, 77 
Pac. 784, 791; Cameron v. United States , 148 U. S. 301, 
37 L. Ed. 459, 462). 

It was within the power of the Legislature of the 
State of Iowa to enact statutes providing for the con¬ 
solidation of municipalities. When the Legislature did 
enact a statute so providing, the Supreme Court of 
Iowa opined that those who proceeded in compliance 
with its terms did so under color of law, for the enact¬ 
ment of legislation of that class was a thing within the 
power and jurisdiction of the legislative body. The 
fact that the Legislature failed in the particular enact- 
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ment to come within the provisions of the Constitu¬ 
tion of the State did not, the State Court suggested, 
make the enactment so utterly void and nugatory as to 
justify the upsetting of acts done in pursuance thereof, 
acquiesced in for a term of years, when to do so would 
have resulted in untold hardship to many and when the 
situation really showed that a restoration to the status 
preceding the legislation was impossible. State of 
Ohio v. Gardner, 31 L. R. A. 660. 

But in no circumstances has the President of the 
United States authority to commit the administration 
of, to use the words of the Executive Order, or the 
dealing with, to use the language of the Court in the 
questions propounded to counsel, lands of the United 
States to any officer or department; much less 
is it in the power of the President of the 
United States by any sort of Executive Order 
to give color of authority or right to any 
officer or person to “deal” with land belonging to the 
Government in the sense of awarding leases thereto or 
awarding contracts with relation to the disposition of 
the products thereof, in view of the constitutional pro¬ 
vision on the subject (Art. IV), and the legislation be¬ 
fore us. (Act, June 4,1920.) Had Congress passed an 
Act empowering the Secretary of the Interior to deal 
with the naval oil lands belonging to the United States, 
which act for some reason was held ineffectual because 
of conflict with some constitutional provision, then the 
dealings of the Secretary of the Interior with such 
lands under color of that law prior to its being held 
unconstitutional might be held to have been under 
color of law in the sense of the decision of the Supreme 
Court of Iowa quoted from in McCain v. Des Moines, 
supra, if that case states the law here. But that 
is not the case here. An Executive Order of 


the President attempting to clothe anybody with 
power to make any disposition of the lands or other 
properties of the United States could not possibly con¬ 
fer any sort of color of right, authority or law. And 
when there is added to this the fact that the Congress 
theretofore by express statute in the exercise of its con¬ 
stitutional functions had placed the dealing with the 
properties in question, the conservation, administra¬ 
tion, disposal or retention of such properties, exclu¬ 
sively in the possession and control, and within the 
discretion, of the Secretary of the Navy, it is impos¬ 
sible, we respectfully submit, for it to be held that any 
paper of any kind signed by the President could give 
to the Secretary of the Interior or any one else color 
of authority to deal with those properties or to award 
or to agree to award contracts and leases with re¬ 
spect thereto. As correctly said by the Government 
counsel in the Pan American civil case before the Cir¬ 
cuit Court of Appeals for the Ninth Circuit, “any one 
dealing with” the Secretary of the Interior, when he 
assumed to act pursuant to the Executive Order, did 
so with knowledge “of his utter lack of power” to 
“deal” with the lands in question. 

In answer to the CourtS second question we may ask 
a question: “Could an officer, acting under a concededly 
void paper bearing the Presidents signature, in the 
performance of a duty which a statute expressly gives 
to some one else, be said to be acting under color of 
law or under color of authority?” If that were so, is 
it not possible that you might have the Secretary of the 
Navy, acting under the statute of June 4, 1920, giving 
a lease of land to one party, and the Secretary of the 
Interior, acting under the Executive Order of May 31, 
1921, giving a lease of precisely the same land in the 
Naval reserves to another party? There can be no offi- 
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cer de facto occupying the same office at the same time 
with an officer de jure. (Norton v . Shelby County, 118 
U. S. loc cit. f 442-443.) 

The Secretary of the Interior could not have color 
of legal authority to deal with the naval petroleum 
reserves at the same time that the Secretary of the 
Navy had the real legal authority to deal with them. 

Fall, according to the indictment, agreed with 
Doheny, 1i upon the request and solicitation of 
Doheny” (which request and solicitation, by the 
way, may or may not ever have been made so 
far as the indictment shows), to do something which 
by the express provision of statute only the Secretary 
of the Navy could do, and it is difficult to see how Fall 
could be acting under “color of legal authority’’ at a 
time when the only legal authority, real or apparent, 
to deal with the lands in question, was clearly written 
upon the statute books of the nation and expressly 
vested the authority so to deal with that property in 
the Secretary of the Navy and not in the Secretary 
of the Interior. 

We have examined authorities which hold that a 
public officer may do some acts in virtute officii and 
some merely in colore officii , but we have found none 
which holds that two men may perform precisely the 
same duties of the same single office at precisely the 
same time, one virtute officii and the other in colore 
officii . No such solecism is possible. 

The Executive Order of May 31, 1921, on its face 
destroys the idea that it gave Fall color of legal 
authority or right to decide to drill wells on and to 
make leases of the naval reserves and contracts dispos¬ 
ing of oil and gas produced therefrom. An exist¬ 
ing law, with a knowledge of which every one is 
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charged, makes it impossible to say that that Order 
gave the Secretary of the Interior any color of legal 
authority to so deal with the naval reserves. And in 
view of the fact that the Order begins by a specific 
reference to the Act of June 4, 1920, and ends by limit¬ 
ing its effect to the provisions of existing law, it simply 
cannot, we respectfully but very confidently assert, be 
said to have the appearance on its face of conferring 
on Fall that which the Act of Congress thus specifically 
referred to confided exclusively to the Secretary of the 
Navy and which the President had no appearance of 
any power to confer on Fall. 

SECOND: The Supreme Court of the United States 
in McCain v . Des Moines , 174 U. S. 168, did not hold 
that the acts which had been done in the matter of con¬ 
solidating the town of Greenwood Park with the city 
of Des Moines had been done under color of law. All 
that the Supreme Court held in McCain v. Des Moines 
was that the case did not present any Federal question, 
and that the contention that it arose under the Con¬ 
stitution of the United States 4 4 is so palpably un¬ 
founded that it constitutes not even a color for the 
jurisdiction of the Circuit Court’’ (174 U. S. 181). 

So here, as claimed by the Government, conceded by 
us, proclaimed by Congress, declared by the Attorney 
General, and held by every court which has considered 
the question, the Executive Order of May 31,1921, was 
so palpably beyond the power of the President “that 
it constitutes not even a color for the jurisdiction of 
the” Secretary of the Interior. 

The Supreme Court of the United States pointed out, 
in the course of its opinion, that as the law attacked 
was a law enacted by the Legislature of the State of 
Iowa, and as its validity was to be tested by the Con- 
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stitution of that State, the Federal Supreme Court was 
bound by the decisions of the Supreme Court of Iowa 
on the subject. And in the course of the opinion, with¬ 
out expressing any view as regards the soundness 
thereof, the Supreme Court at length quoted from the 
earlier opinion of the Iowa Court in the case of State v. 
Ioiva (ex rel. West) v. City of Des Moines, 96 Iowa, 
521, 31 L. R. A. 186, where there had been presented 
to that Court the question of the Constitutionality, 
under the State Constitution, of the act of the state leg¬ 
islature providing for merging the town of Greenwood 
Park into the City of Des Moines. 

In McCain v. Des Moines the United States Supreme 
Court decided one question, and one question only, and 
that was whether or not the suit arose under the Con¬ 
stitution of the United States or presented any Fed¬ 
eral question, and it fouiid that the claim to Federal 
jurisdiction was “so palpably unfounded that it con¬ 
stitutes not even a color for the jurisdiction of” the 
Federal courts. . 

It is fair to say that what the Supreme Court of the 
State of Iowa in the earlier case brought by West 
(which our Supreme Court said the McCain case was 
simply an attempt to have the Federal court subse¬ 
quently review) had to say regarding an unconstitu¬ 
tional law affording color of law for things done there¬ 
under was obita. The Iowa court really pitched its 
decision on a denial of the right to litigate the ques¬ 
tion in view of acquiescence and laches. 

Treating the Executive Order of May 31, 1921, as 
analogous to an unconstitutional statute, then, in the 
language of Judge Shauck of the Ohio Supreme Court 
in the Gardner case, supra, its “nothingness” is not 
only obvious but is definitely and controllingly settled 
by our Supreme Court and our Court of Appeals, both 
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of which have told us, in the language of the former, 
that— 


“An unconstitutional act is not a law; it confers 
no rights; it imposes no duties; it affords no pro¬ 
tection; it creates no office; it is in legal contem¬ 
plation as inoperative as though it had never been 
passed .' 1 

The Executive Order issued by President Harding 
had no more existence, conferred no more rights, gave 
no more “color of legal authority ,' 9 than if “it had 
never been passed." 

The case of Norton v. Shelby County , 118 U. S., 425, 
was a suit to enforce payment of twenty-nine bonds for 
$1,000.00 each, issued by the Board of Commissioners 
of Shelby County in payment of subscription by the 
County for stock in the Mississippi River Railroad 
Company. The constitution of the State of Tennessee of 
1796 recognized a body known as the County Court 
which existed prior to the adoption of the said consti¬ 
tution and which Court was composed of justices of 
the peace elected in different districts, the adminis¬ 
tration of the Government in local matters in each 
County being lodged in this County Court. The con¬ 
stitution of the State of 1834 prescribed the duties of 
the justices of the peace composing the Court. An act 
of the legislature passed in 1867 transferred to a Board 
of Commissioners the duties which had theretofore 
been vested in the County Court. The Board of Com¬ 
missioners proceeded under the law to operate. They 
subscribed for the stock in the Railroad Company and 
issued bonds in payment for the stock. The justices 
of the peace who composed the County Court attacked 
the right of the Board to act. The State Supreme 

Court held the law which created the Board of Com- 
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missioners and transferred to it the duties of the 
County Court to be unconstitutional; that the Board 
of Commissioners was an unauthorized and illegal 
body, its members usurpers of the functions and pow¬ 
ers of the justices of the peace of the County; and 
that their action in holding the County Court was ut¬ 
terly void. 

Later this case was instituted in the Federal Court to 
recover on the above mentioned bonds. The United 
States Supreme Court declared that it was bound by 
the decision of the State Supreme Court on the ques¬ 
tion of the constitutionality of one of the laws of the 
State. 

But it was urged in the Supreme Court that irre¬ 
spective of this and independent of any question pre¬ 
viously decided in the State Court, and as a matter of 
general law not involved in any construction of the 
State statute or the validity thereof, even conceding 
that the act creating the Board of Commissioners was 
void and that the Commissioners were not officers de- 
jure they were nevertheless de facto and that the acts 
of the Board as a de facto Court were binding upon the 
County. The United States Supreme Court, among 
other things, said: 

“This contention is met by the fact that there 
can be no officer, either de jure or de facto, if 
there be no office to fill. As the act attempting to 
create the office of commissioner never became a 
law, the office never came into existence. Some 
persons pretended that they held the office, but 
the law never recognized their pretensions, nor 
did the Supreme Court of the State. Whenever 
such pretensions were considered in that court, 
they were declared to be without any legal founda¬ 
tion, and the commissioners were held to be usurp¬ 
ers. • • • 
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“Their [plaintiff’s counsel] position is, that a 
legislative act, though unconstitutional, may in 
terms create an office, and nothing further than its 
apparent existence is necessary to give validity 
to the acts of its assumed incumbent. That posi¬ 
tion, although not stated in this broad form, 
amounts to nothing else. It is difficult to meet it 
by any argument beyond this statement. An un¬ 
constitutional act is not a law; it confers no rights; 
it imposes no duties; it affords no protection; it 
creates no office; it is, in legal contemplation, as in¬ 
operative as though it had never been passed.’’ 

The Court at page 443 approvingly quotes a Ken¬ 
tucky case in which it was said: 

“A de facto court of appeals cannot exist 
under a written constitution which ordains one 
supreme court, and defines the qualifications and 
duties of its judges, and prescribes the mode of 
appointing them. There cannot be more than one 
court of appeals in Kentucky as long as the con¬ 
stitution shall exist; and that must necessarily be 
a court de jure.” 

By the same token, where there is a de jure officer 
expressly vested by statute with certain powers and 
charged with certain duties there can be no exercise of 
those same powers or discharge of those same duties 
by another as a de facto officer. 

There could not be at one and the same time a de jure 
officer exercising the powers and discharging the duties 
of an office and a de facto officer exercising the 
powers and discharging the duties of the same office. 
The Act of June 4,1920, said that the Secretary of the 
Navy should have certain powers and duties. While 
that law stood on the statute books no other Secretary 
of Department as such could assume to exer¬ 
cise those powers and discharge those duties even 
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under color of authority. On the contrary, his assump¬ 
tion of the powers and duties which the law had com¬ 
mitted to another would clearly be a usurpation of au¬ 
thority, and a void act of the President could give it 
no other color. 

The Executive Order of the President was a nullity 
from the beginning. Like the unconstitutional law, 
“It is, in legal contemplation, as inoperative as though 
it had never been passed / 1 and there could be no such 
thing as the Secretary of the Interior as such acting 
under color of authority in the exercise of powers 
which the law expressly vested in the Secretary of the 
Navy as such and alone. While there was a Secretary 
of the Navy holding his office de jure, there could of 
course be no person holding the same office de facto, 
and with the same force it may be said that while the 
Secretary of the Navy was there to exercise the pow¬ 
ers and discharge the duties with which he was vested 
and charged by law T , the Secretary of the Interior 
could not, under any semblance of right, assume or 
undertake to exercise those powers and discharge those 
duties, because that would not be within the law, but 
in disregard of the law. 

McClaughry v. Deming, 186 U. S. 49, is interesting 
and important. Deming was a captain in the Subsis¬ 
tence Department of the volunteer army of the United 
States, which army was called to the colors for the 
war with Spain and continued for the Philippine in¬ 
surrection. Deming was charged with embezzling Gov¬ 
ernment funds. The articles of war provided that a 
court martial for the trial of a regular army officer 
should be composed of officers of the regular army, and 
for the trial of an officer of volunteers should be com¬ 
posed of volunteer officers. Major General Shafter, 
United States Volunteers, who was also a retired reg- 
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ular officer, convened a court martial composed en¬ 
tirely of officers of the regular army (page 50) for the 
trial of Deming. The order had every appearance of 
regularity. When the Court assembled, the order con¬ 
vening it was read to Captain Deming “and he was 
asked if he objected to being tried by any member 
present named in the order convening the Court, to- 
which he replied in the negative. The members of the 
Court and the Judge Advocate were then duly sworn 

* * *. The accused was then arraigned upon charges 
of embezzling public money of the United States and 

* * * Deming pleaded guilty, and the court martial 
then passed sentence upon him” (p. 52). 

Having been committed to the military prison at 
Fort Leavenworth, Deming some time later presented 
to the United States Circuit Court for the District of 
Kansas a petition for a writ of habeas corpus under 
which he sought release upon the ground that as the law 
prohibited the trial of an officer of volunteers by a court 
martial composed of officers of the regular army, he 
was entitled to assail the jurisdiction of the tribunal 
under whose sentence he was confined and to be re¬ 
leased. In the circumstances thus narrated the Su¬ 
preme Court of the United States held that his trial 
was illegal and the objection to it could be taken on 
habeas corpus . Vainly was it urged that here was a 
de facto court, that the officers composing it were de 
facto officers thereof, and, in effect, that the proceed¬ 
ings were under color of authority and could not be suc¬ 
cessfully attacked. Said the Supreme Court (1. c. 62; 
63-65): 


“A court martial is a creature of statute and, 
as a body or tribunal, it must be convened and con¬ 
stituted in entire conformity with the provisions 
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of the statute, or else it is without jurisdic¬ 
tion. * * *” 

So, too, the Secretary of the Interior and his depart¬ 
ment are creatures of statutes. Infra, question 4. 

The Court continues: 

“What jurisdiction can a court-martial have 
which is composed of officers incompetent to sit on 
such court, of officers who are placed there in direct 
and plain violation of the act of Congress! This 
particular court was convened for the sole pur¬ 
pose of trying an officer of the Volunteer Army, 
and it was composed under the orders of the offi¬ 
cer convening it of members each and all of whom 
were prohibited by law from sitting on such court. 
As to the officer to be tried there was no court, 
for it seems to us that it cannot be contended that 
men, not one of whom is authorized by law to sit, 
can constitute a legal court-martial because de¬ 
tailed to act as such court by an officer who in mak¬ 
ing such detail acted contrary to and in complete 
violation of law. Where does such a court obtain ju¬ 
risdiction to perform a single official function! 
How does it get jurisdiction over any subject- 
matter or over the person of any individual! The 
particular tribunal is a mere creature of the 
statute, as we have said, and must be created un¬ 
der its provisions. It is a special body convened 
for a specific purpose, and when that purpose is 
accomplished its duties are concluded and the 
court is dissolved. The officers composing the al¬ 
leged court were not de facto officers thereof, for 
there was no court, and therefore it could not have 
de facto officers. Norton v. Shelby County , 118 
U. S. 425, 441. The attempt at the creation of a 
court failed because such attempt was a plain vio¬ 
lation of the statute. A court-martial is wholly 
unlike the case of a permanent court created by 
constitution or by statute and presided over by 
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one who had some color of authority although not 
in truth an officer de jure, and whose acts as a 
judge of such court may be valid where the public 
is concerned. The court exists even though the 
judge may be disqualified or not lawfully ap¬ 
pointed or elected. But in this case the very power 
which appointed the members of and convened the 
court violated the statute in composing that court. 
It is one act, appointing the members of and con¬ 
vening the court, and in performing that act the 
officer plainly violated the law. Is such a court a 
valid court and the members thus detailed de facto 
officers of such valid court! Clearly not.” 

And the Court held immaterial the failure of the ac¬ 
cused officer to object, indeed, his consent to being 
tried by the court martial as convened by the com¬ 
manding officer, and paid no attention to his plea of 
guilty save as to treat it as an ineffectual consent to be 
tried and sentenced by a tribunal constituted in “plain 
violation of law,” holding that Deming’s “consent had 
no effect whatever in the face of the statute which pre¬ 
vented such men sitting on the court.’ 9 

We submit that the decision in McClaughry v. Deny¬ 
ing is apt here. The attempted transfer of powers and 
duties with respect to the naval reserves from the Sec¬ 
retary of the Navy to the Secretary of the Interior 
failed “because such an attempt was a plain violation 
of the statute.” The very power which appointed the 
Secretary of the Interior to assume the administration 
of the naval reserves violated the statute in transfer¬ 
ring the powers and duties from the Secretary of the 
Navy to the Secretary of the Interior, in the same way 
as “the very power which appointed the members of 
and convened the court violated the statute in compos¬ 
ing that court,” as stated in the opinion of the Supreme 
Court in Deming’s case (p. 64). When the Deming 
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case was before the Circuit Court of Appeals (which 
reversed the Circuit Court, the last named having dis¬ 
charged the writ and remanded the prisoner to the cus¬ 
tody of the warden, McClaughry), that Court, says the 
Supreme Court, ‘‘ held in a very clear and satisfactory 
opinion, 113 Fed. Rep. 639, that the trial of Deming by 
a court martial, all the members of which were officers 
of the regular army, was illegal, and that the objection 
could be taken on habeas corpus .” The opinion thus 
referred to by the Supreme Court was delivered by 

Circuit Judge Sanborn and in the course of it he said: 

“In the army of the United States courts martial 
derive their power—their jurisdiction—from the 
acts of Congress. Neither the silence, the consent, 
nor the agreement of the parties can confer it if it 
is not granted by the statute. This court martial 
derived no power or jurisdiction from the acts of 
Congress of the United States, because it was con¬ 
stituted in direct violation of, and not in accor¬ 
dance with, them. It was therefore entirely with¬ 
out jurisdiction to try the petitioner, and its judg¬ 
ment against him was absolutely void.” 

Again we ask to be permitted to point and to em¬ 
phasize the applicability of that sound judicial reason¬ 
ing to the circumstances presented by the instant case. 
Authority to administer, deal with, dispose of, manage 
or regulate, the property of the United States, and 
to make contracts for the government, comes 
solely from the acts of Congress. It can not be con¬ 
ferred except as it is granted by the statutes. The 
Secretary of the Interior derived no power or jurisdic¬ 
tion over the naval petroleum reserves from the acts of 
Congress of the United States, but the attempt to com¬ 
mit any such power to him was in direct violation of, 
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and not in accordance with, statute. How then could 
the order by which that attempt was made give to the 
Secretary of the Interior ‘‘ color of legal authority to 
deal” with that property? 

The Commanding General of the Military Depart¬ 
ment in which Deming was on duty and in which he 
was tried had authority to convene courts martial and 
designate the members thereof. The statute fixed the 
qualifications. The Commanding General designated, 
as members of the court martial before which Deming 
was arraigned for trial, officers other than those indi¬ 
cated by the statute for that particular duty. Under 
that order, and with all other appearance of regularity 
and form of law, the officers so designated met and, 
without objection, Deming was arraigned before them, 
submitted to trial by them, and pleaded guilty. And 
the Supreme Court held that that court martial did not 
act under any color of legal authority whatsoever; that 
it was neither de jure nor de facto a court martial; 
that the officers formally appointed to act did not act 
de jure nor de facto; that there was not sufficient color 
to withstand collateral attack after express acquies¬ 
cence ! How, then, is that situation to be distinguished 
from the case where the President designates to deal 
with particular Government property a Government 
officer other than the one exclusively designated by 
statute to deal with that particular property and to do 
the authorized thing in connection with its administra¬ 
tion ‘‘in his discretion”? Indeed, how much less (if 
that be possible) “color of legal authority” was af¬ 
forded by the Executive Order issued by one who in 
no instance has any lawful power to provide by such 

orders for the disposition of, or for needful rules and 

* 

regulations concerning, or for negotiating con¬ 
tracts respecting the property of the United 
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States, than would seem to be afforded by a formal 
order convening a court martial issued by one having 
lawful authority, when he proceeds in accordance with 
statute, to convene such bodies and appoint the mem¬ 
bership thereof! 

We reiterate that, in our judgment, the Supreme 
Courts decision in Deming’s Case makes it impossible 
to hold in the instant case that the Executive Order 
gave Fall “color of legal authority .’ 9 

In C. I. & L. Railway Co. v. Hackett, 228 U. S. 559, 
566, 57 L. Ed. 966, 969, speaking of the Act of Congress 
of June 11, 1906, which the Supreme Court had held 
invalid in Employers Liability Cases, 207 U. S. 463, 
504, as including subjects of commerce not within the 
constitutional power of Congress to regulate, Mr. Jus¬ 
tice Lurton said: 

“That Act was, therefore, as inoperative as if 
it had never been passed, for an unconstitutional 
act is not a law, and can neither confer a right or 
immunity, nor operate to supersede any existing 
valid law.” Norton vs. Shelby County , 118 U. S. 
425, 442, 30 L. Ed. 178,186; Ex Parte Siebold, 100 
U. S. 371, 376, 25 L. Ed. 717, 719. 

In ex parte Siebold , 100 U. S. 371; 25 L. Ed. 717, 719, 
certain judges of election in the city of Baltimore, ap¬ 
pointed under state laws, were indicted in the Circuit 
Court of the United States, under sections 5515 and 
5522 of the Revised Statutes of the United States, for 
interfering with and resisting the supervisors of elec¬ 
tion and deputy marshals of the United States, at the 
election of representatives to Congress. They were 
tried, convicted, and sentenced. They applied to the 
United States Supreme Court for a writ of habeas 
corpus to be released from imprisonment. 
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In the course of its opinion, the Court, at page 376, 
said: 

‘ ‘ The validity of the judgment is assailed on the 
ground that the Acts of Congress under which the 
indictments were found are unconstitutional. If 
this position is well taken, it affects the founda¬ 
tion of the whole proceedings. An unconstitu¬ 
tional law is void, and is as no law. An offense 
created by it is not a crime. A conviction under 
it is not merely erroneous, but it is illegal and 
void and can not be a legal cause of imprison¬ 
ment.” 

Hirsh vs . Block, 50 App. D. C., 56, 267 Fed. 614, in¬ 
volved the question of the constitutionality of the ‘‘Ball 
rent law.’’ 

In the course of its opinion, the Court, at page 60, 
said: 


‘ ‘ The sole defense interposed is the present Act. 
If it is valid, the defense is complete, # * *. If the 
Act is void, it furnishes no defense * * *. ‘An un¬ 
constitutional Act is not a law; it confers no rights; 
it imposes no duties; it affords no protection; it 
creates no office; it is, in legal contemplation, as 
inoperative as though it had never been passed.’ 
Norton vs. Shelby County, 118 U. S. 425, 442, 6 
Sup. Ct., 1121, 1125 (30 L. Ed. 178.).” 

The Court held the Act to be unconstitutional, and 
the Supreme Court reversed the Court of Appeals and 
held the Ball Rent Law constitutional. The Supreme 
Court’s decision, of course, in no way affected the fore¬ 
going pronouncement of our Court of Appeals, ex¬ 
pressly recognizing the controlling effect of, and the 
rule of law laid down by Norton v. Shelby County . 

Ringling v. City of Hempstead, 193 Fed. 596 (C. C. 
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A.), was an action commenced by the plaintiff in 
error in the Circuit Court of the United States for 
the Southern District of Texas against the defendant 
in error, a municipal corporation, to recover an amount 
alleged to be due on certain of its bonds and coupons. 
There was an appearance in the court below of certain 
officers of the defendant, who filed an answer, setting 
up the disincorporation of the defendant corporation, 
prior to the institution of the suit, and praying the dis¬ 
missal of the case for that reason. The Supreme Court 
of Texas had held certain legislation authorizing the 
disincorporation of towns and villages invalid. The 
State Legislature later enacted a law which the court 
below held operated to ratify and give vitality to the 
void proceedings. 

The Circuit Court of Appeals, in holding contrary 
to the lower court, said, p. 601: 

4 4 Mere irregularities in legal or quasi legal pro¬ 
ceedings can be cured by subsequent legislation. 
What could have been done with legal authority, 
but was not, can be ratified by subsequent legisla¬ 
tion. If, however, the tribunal acting had no au¬ 
thority in law to act at all in the premises, then its 
attempted action cannot be validated by subse¬ 
quent legislation. In this case the only authority 
claimed for the attempted disincorporation pro¬ 
ceedings was an unconstitutional statute. It was 
therefore done without legislative authority, when 
legislative authority was indispensable. An un¬ 
constitutional law is null and void and proceedings 
had under it afford no basis for subsequent ratifi¬ 
cation or retroactive validation. * * * Norton v. 
Shelby County , 118 U. S. 425.” 

“The proceedings under which Hempstead was 
attempted to be disincorporated in 1899 were with¬ 
out authority of law and void, $nd could not have 
been retroactively validated by express legislation, 
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much less by implication from the passage of a 
general act, the effect of which was to supply a 
necessary step in the original disincorporation 
system, made necessary by the court’s elimination 
from the system of the plan for which it was sub¬ 
stituted. It was not possible for the Legislature 
to revitalize void proceedings had six years before 
the supplementary legislation was enacted.” 

This last cited Federal case is obviously in conflict 
with so much of State of Iowa, ex rel, West, v. Des 
Moines, quoted in McCain v. Des Moines, supra, as 
holds that an unconstitutional statute has the effect 
of affording “color of law.” 

Kansas National Gas Co. v. Haskell, 172 Fed. 545. 
(C. C.) was a suit to enjoin individual defendants, 
officers of the State of Oklahoma, from enforcing an 
act of the Legislature of that State which plaintiffs 
claimed to be unconstitutional and void as an attempt 
to interfere with interstate commerce. Defendants de¬ 
murred to the bill, and the demurrer was overruled, 
the Court holding the act to be unconstitutional and 
void. 

In the course of its opinion the Court said, p. 554: 

“Has the Legislature of the state by the act in 
question sought to impose on defendants, its law¬ 
fully constituted representatives for some pur¬ 
poses, the discharge of other duties, over and 
beyond its constitutional powers to impose, the 
performance of which by defendants will result 
in injury to complainants? For, if so, as the 
Legislature of the state acted outside its consti¬ 
tutional bounds, the act must fall, and in falling 
carry down the obligations and duties sought to 
be imposed upon defendants, and they will be 
left standing naked, as individuals clothed with 
no power or authority emanating from the state, 
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and thus viewed and considered alone as individ¬ 
uals assuming to act under the guise of law where 
no law exists; for an unconstitutional act is not 
law, confers no power, and creates no office. # * * 
Norton v. Shelby County, 118 U. S. 425. 

Western Union Telegraph Company v. Myatt , 98 
Fed. 335, involved the question of the constitutionality 
of two acts passed by the Legislature of the State of 
Kansas creating (1) a Court of Visitation and defin¬ 
ing its jurisdiction and powers and (2) fixing the max¬ 
imum rates for telegraphic service and conferring jur¬ 
isdiction respecting telegraph companies upon the 
Court of Visitation. Myatt was the State Solicitor. 
The complainant attacked the validity of the State en¬ 
actments and claimed that the enforcement thereof 
would operate to deprive it of its property without due 
process of law. The Court granted injunction holding 
that the law creating the Court of Visitation was in 
contravention of the State constitution and void; also 
that the enforcement of the rates complained of would 
operate to deprive the Company of its property with¬ 
out due process of law and would be a denial of the 
equal protection of the laws. 

The Court said in part, p. 355: 

“It is contended on behalf of defendants that 
by this suit the complainant is attempting to en¬ 
join a proceeding pending in a state court, con¬ 
trary to the provisions of section 720 of the Re¬ 
vised Statutes, prohibiting the granting of the 
writ of injunction by any court of the United 
States to stay proceedings in any court of a state 
except where authorized in proceedings in bank¬ 
ruptcy. The error in this contention lies in the 
fact that it involves an assumption that the court 
of visitation is a court within the meaning of the 


53 


section mentioned, whereas whether it is a court 
or not is one of the vital questions raised for de¬ 
termination in this case. It cannot be said that, 
because a board or tribunal is denominated a court 
by the law creating it, all inquiry as to its true 
character is precluded, and that it must be con¬ 
clusively assumed to be a court, whether rightly 
so or not. In Railway Co. v. Dey (C. C.) 35 Fed. 
866, 871, 1 L. R. A. 744, it was contended that the 
suit was against the state, and therefore within 
the inhibition of the eleventh amendment to the 
Constitution. Upon this point Mr. Justice Brewer, 
then circuit judge, said: 

44 ‘The defendants claim that they are simply 
attempting to carry into effect the mandates of the 
state as expressed in one of its laws; but, if that 
law be unconstitutional, it is no law, and they have 
no authority for their actions. This proceeding is 
a judicial inquiry to see whether they have author¬ 
ity for their actions; whether the law upon which 
they rely is valid and constitutional, or sufficient to 
justify the actions which they are taking’. 

“With the qualification that the .federal courts 
‘follow the decisions of the highest court of a state 
in construing the laws of the state, unless they 
conflict with or impair the efficiency of some prin¬ 
ciple of the federal constitution or of a federal 
statute, or a rule of commercial or general law,’ 
the true nature of a tribunal created, as well as the 
true interpretation and effect of the law of the 
state creating it, is always open to inquiry in a 
proper proceeding, and the jurisdiction of a court 
of the United States may not be denied because 
of an erroneous or unconstitutional assertion 
making to the contrary. 

“In Norton v. Shelby Co., 118 U. S. 425, 442, 
6 Sup. Ct. 1121, 1125, 30 L. Ed. 178, 186, it was 
contended that a legislative act, though unconsti¬ 
tutional, may, in terms, create an office, and noth¬ 
ing further than its apparent existence is neces 


54 


sary to give validity to the acts of its assumed 
incumbent. The Court said: 

“ ‘That position, although not stated in this 
broad form, amounts to nothing else. It is difficult 
to meet it by any argument beyond this state¬ 
ment: an unconstitutional act is not a law. It 
confers no rights. It imposes no duties. It af¬ 
fords no protection. It creates no office. It is,'in 
legal contemplation, as inoperative as though it 
had never been passed . 9 99 

In Parks v. Board of Commissioners of Wyandotte 
Co.y 61 Fed. 436, the Court said, p. 440: 

“The act being unconstitutional, what is the 
standing of the instruments sued on? ‘An uncon¬ 
stitutional act is not a law. It confers no rights; 
it imposes no duties; it affords no protection; it 
creates no office; it is, in legal contemplation, as 
inoperative as though it had never been passed.’ 
Norton v. Shelby Co., 118 U. S. 441, 6 Sup. Ct. 
1121. The road commissioners were authorized, 
by section 6 of the act, to issue certificates for work 
done or materials furnished. The instruments 
sued on certify that the county of Wyandotte is 
indebted to and promises to pay the bearer the 
sum named in each certificate. These certificates 
all refer to the act and recite what they were 
given for, and are signed by the road commission¬ 
ers. The act being unconstitutional, it created 
no authority in the road commissioners. They 
in no way represented the county, and their sig¬ 
natures could no more bind the county than the 
signatures of any other citizens of the county. 
The face of the certificates contained the evidence 
of their invalidity, and were notice to every per¬ 
son receiving them that they were invalid. As 
there was no law authorizing the county to enter 
into such contracts, and the instruments sued on 
not having been executed by any authority that 
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represented the county, they could not be ratified. 
Marsh v. Fulton Co., 10 Wall. 677; Risley v. Vil¬ 
lage of Howell, 57 Fed. 544.” 

We point the applicability of what the Court said 
in this last quoted case. As there the face of the cer¬ 
tificates contained the evidence of their invalidity, so 
here the face of the Executive Order contained the 
evidence of its invalidity. The certificates issued by 
the County Road Commissioners on their face referred 
to the act of the legislature under which they purported 
to be issued, and they bore the signature of the Road 
Commissioners. As the act was unconstitutional it 
created no authority, or color thereof, in the Road Com¬ 
missioners. So, here, the Executive Order on its face 
refers to the Act of June 4, 1920, and as it was com¬ 
pletely beyond the power of the President to issue, it 
gave no more color of legal authority to Fall to deter¬ 
mine to make, to award, or to execute, naval petroleum 
reserve leases and contracts, than any other citizen 
of this land had. 

In United States v. Boyer , 85 Fed. 425, Boyer was 
indicted for bribery under R. S. U. S. 5451, now Sec. 
39, Federal Penal Code. The indictment charged an 
attempt to bribe Leslie J. Allen, an assistant inspector 
in the Bureau of Animal Industry, Department of Ag¬ 
riculture, to permit the use of condemned carcasses of 
cattle for the manufacture of foods in a plant to which 
Allen was assigned as a United States Inspector. Al¬ 
len had been appointed pursuant to act of Congress 
by which the Secretary of Agriculture was empowered 
to have made a careful inspection of cattle, sheep and 
hogs at slaughter houses (1 Supp. Rev. St. 937; 2 Supp. 
Rev. St. 403), and at the time the alleged bribe was 
offered he was engaged in the discharge of his duties 
under that appointment in the slaughter house of the 



56 


Jacob Dold Packing Company. Boyer demurred to 
the indictment on the ground that the statute under 
which the Secretary of Agriculture undertook to make 
the inspections, and under which Allen had been ap¬ 
pointed and was acting, was unconstitutional. The 
Court held that the act was unconstitutional and, hav¬ 
ing so held, said: 

“I think it clear from what has been said that 
congress has no power, even if it had done so by 
express legislation, to create the offices of inspec¬ 
tors, and impose upon them, or upon agents ap¬ 
pointed in pursuance of law by the heads of de¬ 
partments, the duties alleged in the indictment. 
And the question now arises, if this be true, 
whether or not to offer a person a bribe not to do 
something which no valid law enjoins him to per¬ 
form is an indictable offense, under the statute. 
# * * In U. S. v. Gibson , 47 Fed. 833, * # * the Court 
quashed the indictment, saying: 

“ 1 The bribe offered was for an act entirely 
outside the official function of the officer to whom 
it is claimed the bribe was offered. * * * The al¬ 
leged offers cannot be said to have been made 
to induce the officer to do, or omit to do, any act 
in violation of his lawful duty. 1 

“* * * In the case at bar, had the insepctor re¬ 
ceived the bribe it would have been no offense 
against the laws of the United States, for the rea¬ 
son that it was intended to induce him not to do a 
thing which no valid law of Congress imposed upon 
him to do. * * * Hence the demurrer should be 
sustained * # * and the indictment dismissed.” 

Allen, it was alleged in the indictment in the Boyer 
case, was an officer of the United States and a person 
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acting for and on behalf of the United States in an 
official function. It was alleged, and by the demurrer 
conceded, that he was performing the duties enjoined 
upon him by an act of Congress which had not yet 
been declared unconstitutional. Yet the Court, find¬ 
ing the act unconstitutional, did not hold that he 
was acting under color of law or under color of 
authority so that one attempting to influence his acts 
by an offer of money could be held guilty of bribery 
under R. S. 5451, now Sec. 39 of the Federal Penal 
Code. Allen’s position, it is submitted, was in that 
case in contemplation of law no different from Fall’s 
in this case. 

The Boyer case, last cited and quoted from is ap¬ 
provingly cited by our Court of Appeals in Thomson 
v. U. S., 37 App. D. C. 461, at p. 468. 

Finally, we submit that if the decision of the Iowa 
Supreme Court quoted, for the limited purpose of 
showing what the State court had decided with re¬ 
spect to State legislation under the State Constitution, 
in McCain v . Des Moines, 174 U. S. 168, is to be con¬ 
strued as holding that an unconstitutional law lends 
color of law to those who act under or in accordance 
with it prior to judicial determination of its unconsti¬ 
tutionality, then that case does not state the law of 
this jurisdiction. In any view, the Iowa case is no au¬ 
thority for holding that a presidential executive order 
which the President utterly lacked any power to pro¬ 
mulgate could give any one who attempted or pre¬ 
tended to act thereunder color of legal authority. 

It follows from the foregoing that the Court’s sec¬ 
ond question must be answered in the negative. 


58 


QUESTION NO. 3. 

If the Executive Order of May 31 , 1921 , gave Fall 
nothing more than a color of legal authority to deal 
with said matters, might the defendants nevertheless 
he guilty of a conspiracy to defraud the United States 
in respect thereto, if they acted in the dishonest manner 
alleged in the indictmentf 


As we have concluded that the Executive Order did 
not and could not give Fall color of legal authority to 
deal with the naval reserves—that is, to award leases 
thereof and contracts for the disposal of the oil de¬ 
rived therefrom, the only sort of dealing material 
here—it follows that for the reasons discussed under 
the Court’s second question, the answer to the third 
must be in the negative. 

Assuming that every well pleaded fact found in the 
indictment is true, still the United States would not 
have been defrauded had the only plan charged in the 
indictment been fully carried out. Fall had neither 
legal authority nor color of legal authority to give any 
efficacy to any contracts and leases of the naval pe¬ 
troleum reserves which he might undertake to award. 
If this was the plan of the alleged conspirators, then 
no matter how dishonest their purpose it could not 
have constituted a conspiracy to defraud the United 
States within the meaning of the statute. If the plan 
contemplated the fraudulent procurement by Fall, or 
with his assistance, of contracts and leases from the 
Secretary of the Navy, that is not the charge of this 
indictment. Unless it did, no fraud could have re¬ 
sulted from its success. If the only agreement charged 
in this indictment had been fully and completely car- 
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ried out according to the plan as it is alleged, the Gov¬ 
ernment would not have been defrauded. 


QUESTION NO. 4. 

Under the allegation that the conspiracy was that 
the leases and contracts in question should be awarded 
by Fall, would the Government be at liberty to prove 
that, while in fact they were to be awarded by Folly 
they were to be executed by the Secretary of the Navy , 
and that the Secretary of the Navy had left the actual 
awarding of the leases and contracts to Fallf 


This question we respectfully submit must be an¬ 
swered in the negative under the settled rule that there 
must be alleged in an indictment the case which the 
prosecution undertakes to prove upon the trial there¬ 
under. 

The indictment does not allege that there was any 
plan, understanding or agreement to the effect that the 
Secretary of the Navy was to execute the contract and 
lease referred to, if, as, or when, the same should be 
awarded by Fall. 

The indictment does not allege that the Secretary of 
the Navy left anything to Fall or that he did not at 
all times himself determine and direct what contracts 
and leases in respect of the naval reserves should be 
awarded, and to whom. 

The indictment is not based upon allegations that 
whatever Fall did or agreed to do resulted from what 
the Secretary of the Navy left to him, but is distinctly 
based upon the allegation that whatever Fall under¬ 
took, assumed, planned or agreed to do, was pursuant 
to and under the Executive Order of May 31,1921. 
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The allegation that the agreement constituting the 
alleged conspiracy was that Fall, upon the request of 
Doheny, was to award the contracts and lease referred 
to should not be stripped from the context and given 
a meaning which, it is clear, when read with every¬ 
thing else alleged in the document, it neither has nor 
was intended to have. We have already reviewed the 
allegations pertaining to this question but, at the risk 
of further extending this already too long brief, per¬ 
mit us again to refer to so much of the indictment as 
shows the plain meaning of the allegation that Fall 
agreed to award the contracts and lease in question. 

Having, pursuant to the Executive Order, and as 
Secretary of the Interior, assumed the administration 
and conservation of the naval petroleum reserves, it 
became necessary, so the indictment alleges (page 6), 
for “Fall to consider the making of contracts for the 
sale or exchange by the United States” of royalty oil 
received under leases of the naval reserves; Fall (con¬ 
tinues the indictment, page 7) (i was under the neces¬ 
sity of considering whether offset wells * * should be 
drilled in said property * * and * * having determined 
that such offset wells should be drilled, it became his 
duty to procure, hy the usual methods of contract and 
lease, the drilling of such wells”; “the matter of mak¬ 
ing such contracts and leases was under consideration 
by the said Albert B. Fall as such Secretary of the In¬ 
terior, and numerous persons * # were desirous of en¬ 
tering into such contracts and leases” (page 7) 
namely, “such” as Fall would make; among 
the rights which, in the circumstances, the United 
States had was that of having the business “of making 
such contracts and leases transacted hy its Secretary 
of the Interior, free from partiality,” etc. (pp. 9-10); 


61 


and according to the agreement alleged as a conspir¬ 
acy Fall, upon the request of Doheny, was to award 
contracts for the construction of storage to be paid for 
by royalty crude oil from the naval reserves and to 
award “a lease, granting and leasing” to the Pan 
American Company “the exclusive right and privilege 
to drill for, mine, extract, remove and dispose of all the 
oil and gas deposits from” Naval Petroleum Reserve 
No. 1 (pp. 10-11)). 

With these charges of the indictment before us, it 
cannot, we very earnestly submit, be held that that 
pleading is susceptible of a construction which would 
permit the Government to say that it was not intended 
to charge that the Government was to be defrauded by 
contracts and leases entered into between Fall, “as 
Secretary of the Interior/’ and the corporations 
named, under which the latter would obtain, and the 
Government would be deprived of, the naval reserves 
and the oils therefrom, but that the charge may be 
reasonably interpreted to read that this object was to 
be accomplished by contracts to be made by the Secre¬ 
tary of the Navy with the named corporations, under a 
plan to which that officer was a party and which pro¬ 
vided that he would leave the awarding of such con¬ 
tracts and leases to the Secretary of the Interior, and 
that he would formally approve the same when so 
awarded. 

As matter of law, there is no distinction between 
authority to award and authority to execute naval pe¬ 
troleum reserve contracts and leases. 

As matter of fact, this indictment does not permit, 
and was not intended to make, any distinction between 
(a) “awarding,” or (b) “making,” or (c) “execu¬ 
ting” such contracts and leases. 



With the actual averments of the indictment thus 
before us we earnestly submit that the Government 
cannot, under such an indictment, upon a trial say that 
contracts conferring such rights were not so to be 
made by the Secretary of the Interior, but were to be 
made by the Secretary of the Navy, who alone could 
make contracts conferring such rights and giving such 
property. Indeed, under the law, the Secretary of the 
Navy alone could award such contracts and leases. 
He could not leave the discretion involved in the 
awarding of such contracts and leases to the Secre¬ 
tary of the Interior or to any other person whatsoever. 
The discretion which was his had to be exercised in the 
awarding of contracts and leases, not in the mere ex¬ 
ecuting of such documents. The Congress gave that 
discretion to the Secretary of the Navy exclusively. It 
could not be delegated by him and, a fortiori , it could 
not be taken from him by the President and committed 
to any one else. And when the President attempted 
to take from the Secretary of the Navy the discretion, 
the power, the duty, the authority, which by law were 
exclusively his, and commit them or any part of them 
to the Secretary of the Interior, he did a vain and fu¬ 
tile thing, and he did that which could not place the 
Secretary of the Interior in a position whereby any 
contracts or leases made or awarded by him could de¬ 
fraud the United States. 

If the Order was within the power of the President 
to make, then it conferred upon the Secretary of the 
Interior authority to award and execute contracts and 
leases, not acting for the Secretary of the Navy, nor as 
his agent, but in the legal right of the Secretary of the 
Interior. If the Order was without the power of the 
President to make, then no authority to award con- 
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tracts was conveyed thereby to the Secretary of the 
Interior. 

In no place in the indictment is it alleged that the 
Secretary of the Interior was acting for the Secretary 
of the Navy, or as the latter’s agent, or in any other 
manner than in his own right. This Court must hold, we 
submit, that had the Secretary of the Interior awarded 
any such contract or lease as those referred to in the 
indictment, the other party thereto could have taken 
nothing thereby. Not, as the indictment alleges, the 
right to royalty oils under the contract; not, as the in¬ 
dictment alleges, the exclusive right to drill for, remove 
and dispose of oil, in the naval reserve lands under the 
lease; not even the right to obtain from the Secretary 
of the Navy any such contract or lease. For is it not 
true that “anyone dealing with” the Secretary of the 
Interior “would have been upon notice of his utter lack 
of power” and an award bearing his signature would 
have been a “ worthless piece of paper” —as worthless 
as a formal contract or lease bearing that signature. 
(Government’s civil brief, p. 284.) 

This position of ours is not inconsistent, we again 
point out, with the undeniable fact that a conspiracy 
to defraud the United States, if one were entered into 
between Fall and Doheny, the terms of which provided 
for the fraudulent obtainment from the Secretary of 
the Navy of such contract and lease, would be indict¬ 
able. These defendants may very well be brought to 
trial upon an indictment charging such a conspiracy 
as that last mentioned, but that is not the case here. 

The United States was according to this indictment 
to be defrauded of its lands and oils under contracts 
and a lease which the corporations named in the in¬ 
dictment were to receive from Fall. A mere letter of 
award (if that is what is in the Court’s mind) could 
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have granted no rights to lands, could have conferred 
upon no one any right to obtain oils belonging to the 
Government. And the indictment expressly so recog¬ 
nizes for it expressly alleges that under the agreement 
between Fall and Doheny the former, upon the request 
of the latter, was to award to one of the corporations 
named contracts under which, in consideration of speci¬ 
fied work to be done by it, the corporation was to re¬ 
ceive royalty crude oil belonging to the United States 
and produced from the naval reserve lands; and under 
the lease Fall was to award to another corporation it 
was to be granted ‘ ‘ the exclusive right and privilege to 
drill for, mine, extract, remove and dispose of all the 
oil and gas deposits from” the naval reserve lands (pp. 
10-11 of the indictment). 

That is the method by which the Government was 
to be defrauded. 

That was the object of the conspiracy. 

Fall agreed to hand to these corporations, upon 
Doheny’s request, a grant of exclusive rights to extract 
oil from the lands, and to receive, upon certain con¬ 
sideration, oils already extracted. 

These valuable properties were not, according to the 
plan of the conspiracy, to be taken from the United 
States and placed in the possession of the corporations 
named under grants contained in contracts to be exe¬ 
cuted by the Secretary of the Navy. 

The United States was to be directly defrauded, ac¬ 
cording to the only and the plain and the explicit al¬ 
legations of this indictment, by grants which Fall 
agreed to make to companies designated by Doheny, if 
Doheny so requested. 

There is no allegation in this indictment which di¬ 
rectly charges that Fall was to do some preliminary 
thing, to be followed by the execution by the Secretary 
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of the Navy of contracts and leases by which the grants 
mentioned in the indictment would be made. 

There are no allegations in the indictment from 
which such a state of facts can be inferred. 

There are therefore no allegations in the indictment 
which would admit of proof of that state of facts upon 
trial unless in the administration of law we have 
reached that state of affairs where the probata is not 
required to conform to the allegata. 

The Court of Appeals of this District has recognized 
as settled law that in criminal prosecutions it is re¬ 
quired with “reasonable strictness” that “the allega¬ 
tions and the proofs should conform to each other.’’ 
D. C. v. Libbey, 9 App. D. C., 321, 1. c. 331. That rule 
would scarcely support the liberty of the Government 
to prove the case which an affirmative answer to the 
Court’s fourth question would hold the Government at 
liberty to prove. 

This conspiracy was that Fall would give to the cor¬ 
porations named documents under which those cor¬ 
porations would obtain, avers the indictment, the valu¬ 
able lands and the valuable oils of the United States. 

That is what is alleged. 

In the light of the law however the thing which it 
is alleged the conspirators had agreed upon (a) could 
not confer anything upon the Doheny companies or any 
one else; (b) could not and would not have deprived 
the United States of any property or of any right; 
and (c) could not and would not have obligated the 
United States in any manner or for any purpose. 

We repeat, on this indictment as it was presented 
by the grand jury, the only thing agreed to could not, 
had it been done have defrauded the United States 
of anything. 

There is no charge in this indictment that the Secre- 
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tary of the Navy had authorized or requested Fall to 
award contracts or leases, to conduct negotiations 
therefor, to act for or assist him, the Secretary of the 
Navy, or to do anything whatsoever. 

This indictment necessarily assumed that the Secre¬ 
tary of the Interior had the power to conclude a trans¬ 
action by which the Pan American companies would 
obtain government property because it charges on page 
8 that Doheny and Fall conspired and agreed together 
to defraud the United States of its property, to wit, 
naval lands and naval oils; that necessarily implies a 
right and power in Fall to conclude leases and con¬ 
tracts by which the Government would be deprived of 
the said properties and by which the named corpora¬ 
tions would obtain from the Government, and in fraud 
of its rights, those properties. By a mere letter of 
award of a lease or a contract Fall could conclude 
nothing (if the charge that he was to award is to be 
so limited), as the Secretary of the Navy would have 
to act. In view of the fact that the Secretary of the 
Navy himself must act to conclude any contract or 
lease with the Government it would be necessary to 
charge in this indictment that Fall and Doheny con¬ 
spired and agreed together to deceive or in some way 
fraudulently impose upon the Secretary of the Navy. 

Suppose that the charge of the indictment that the 
agreement between Fall and Doheny, alleged as a con¬ 
spiracy, that the former would award the contracts and 
leases specified in the indictment, was limited to the 
mere advising of the named corporations by Fall that 
said contracts and leases were awarded to them: How 
could that defraud the Government? Something more 
was necessary. That something more was the actual 
4 4 award / 1 or, let us say, 4 4 execution, ’* of the contracts 
and lease. That something more, in order that the 
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Government could be deprived of anything, could only 
be done by the Secretary of the Navy. To constitute 
a conspiracy to obtain that something more it must 
have been planned and agreed that the conspirators 
would deceive or trick or fraudulently impose upon or 
influence the Secretary of the Navy by misrepresenta¬ 
tions or corrupt or dishonest imposition of some sort. 
Hammerschmidt v. United States , 265 U. S. 182. 

Of course a conspiracy violative of the statute would 
have existed under a plan contemplating the defraud¬ 
ing of the Government of its naval petroleum reserve 
properties (1) by deceit practiced by Fall upon the 
Secretary of the Navy to get him to execute contracts 
which he, Fall, had fraudulently or corruptly arranged; 
or (2) by an understanding between Fall and Denby 
that the latter would execute contracts and leases ar¬ 
ranged by Fall, followed by Fall's conspiring to take 
advantage of that understanding to defraud the United 
States. If that is the Governments case it needs but 
to be pleaded and proved. 

What would have been the case had this indictment 
alleged that this conspiracy was entered into between 
one John Doe, who was not employed as an officer of, 
or in any other capacity by, the United States, and 
Edward L. Doheny, an officer of specified corporations, 
according to the terms of which conspiracy Doe was to 
do and refrain from doing those things which it is 
alleged Fall was to do and omit? 

Could it in such case have been held that the Gov¬ 
ernment would be at liberty to prove that, while in 
fact Doe assumed to “award ’ 1 the contracts and leases 
referred to in the indictment, they were (as to have 
any effect they must have been) to be executed by the 
Secretary of the Navy? 

To state the question is, it seems to us, to answer it. 


68 


And yet in law and fact wherein can the real be 
found to differ from the hypothetical case? 

Doe would have been as much authorized as Fall was 
to award the leases and contracts and to make the deter¬ 
minations and decisions and handle all of the prelimin¬ 
ary things averred in the indictment which only could 
be lawfully handled by the authorized Government offi¬ 
cial. The very fact that the indicted individual who, it 
is alleged, conspired to defraud the Government by 
agreeing to award leases of its naval reserves and 
contracts for oil produced therefrom, was an officer of 
the Government, namely, the Secretary of the Interior, 
does not add to or detract from the principle. 

The Secretary of the Interior and the Department 
of the Interior are creatures of law (Sec. 437, R. S. 
U. S.) and his powers, duties and responsibilities are 
defined by statute (Secs. 441-444, R. S. U. S.). 

The jurisdiction is statutorily defined (U. 8. v. 
Allison , 91 U. S. 303, 23 L. Ed. 372). 

The right of any one to make any sort of Govern¬ 
ment contract must be found in a statute or it does not 
exist. (Pierce v. United States, 74 U. S. 666, 19 L. 
Ed. 169, 173, 174, supra, page 31 of this brief.) 

In addition to disclosing Doe’s utter lack of au¬ 
thority under the law to award contracts, as this in¬ 
dictment discloses Fall’s, the indictment of Doe and 
Doheny would be as bare as that of Fall and Doheny 
of allegations that the Secretary of the Navy had left 
the actual awarding of leases and contracts to any one 
but himself, and as bare of any averment that the 
Secretary of the Navy would execute any leases or 
contracts awarded by Doe—or by any one except him¬ 
self or by his express directions. 

Of course, Doe and Doheny, strangers to the official 
service of the Government, could conspire to defraud 
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the United States of the naval reserve lands or oils. 

Of course, they could plan to procure, by trick, 
artifice, misrepresentation, deceit, or other hishonest 
means, from the Secretary of the Navy, such leases or 
contracts. 

The same is true, as we have repeatedly said, of 
Fall and Doheny. 

The same is true of any two or more individuals. 

An indictment alleging facts constituting that charge 
would be good. 

Proof of such a plan would warrant conviction. 

Or, as we have said, by prearrangement with the 
Secretary of the Navy (even though he acted honestly), 
a situation could be created under which dishonest 
persons well might have so agreed as to be guilty of 
conspiracy. 

But if the Government’s case is either of the two 
last suggested, let it be so pleaded. 

Let us meet a charge of conspiracy legally possible 
of defrauding if consummated. 

Let us, under the settled rules of law and in the 
name of that fairness to which every—even the most 
calumniated—citizen is entitled, be called to meet an 
indictment which sets up the facts upon which the Gov¬ 
ernment intends to seek to convict us on the trial before 
court and jury. 

In saying, as we have repeatedly, that, if the facts 
warrant it, an indictment conforming to the case which 
the Government counsel argued at bar, which would 
withstand demurrer, could and should be brought, we 
are seeking no undue advantage. We are seeking only 
the right to have pleadings and proof conform upon 
any trial we may be called by lawful pleading to de¬ 
fend. Our suggestion that the Government be put to 
the entirely legitimate duty of alleging the facts of the 
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case which its counsel indicated this conspiracy con¬ 
sisted of, of alleging the facts of the case which its 
counsel will be at liberty to prove upon trial, is not 
weakened at all by any consideration of the bar of 
the statute of limitations. Under the Act of November 
18,1921, the period of limitations in cases of conspiracy 
to defraud the Government was extended to six years 
and, therefore, at the earliest, the bar of the statute 
here would not apply before December 11, 1928, for it 
is charged that on December 11, 1922, there was ob¬ 
tained the last of the contracts which the alleged un¬ 
lawful plan contemplated the obtainment of and in 
virtue of which the Government was to be defrauded. 

There is no reason apparent why the Government 
should be allowed to prove any different case from 
that which the indictment presents. 

We submit that the prosecution would not be at 
liberty upon a trial under this indictment to prove the 
state of facts embraced in the Court’s fourth question 
and that that question must be answered in the nega¬ 
tive. 

QUESTION NO. 5. 

Is it necessary that the indictment should contain 
a direct averment that the Naval Reserves in question 
did in fact embrace oil and gas lands on which there 
were “no pending claims or applications for permits 
or leases under the provisions of the Act of Congress* 9 
of February 25 , 1920 , “or pending applications for 
United States patents under any law?” 

We think that this question requires an affirmative 
answer because— 

First: It is necessary that there be found in the 
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indictment an allegation of the ownership in fact by 
the United States of the property which it was the 
object of the conspiracy to defraud the United States 
of. Otherwise, how could the courts say that the 
United States owned, and therefore could in any sense 
be defrauded of, the property which it is charged the 
defendants planned to defraud it of? 

Second: It is necessary, in connection with the es¬ 
sential allegation of ownership, that the indictment 
sufficiently describe the property. We do not mean a 
specific description but one, however general, which 
would point out sufficiently for purposes of substantial 
identification, what the property was and where 
located. 

Third: It follows, therefore, that if the property 
is comprehended within a general description con¬ 
tained in a statute, from which there are exceptions, 
the indictment must contain an averment that the 
property which it was the object of the conspiracy 
fraudulently to deprive the Government of was what 
it was and not something else, to wit, that embraced 
within the exceptions. Otherwise there is nothing be¬ 
fore the Court to enable it to know and to say judicially 
that the United States owned and could be defrauded 
thereof. If the lands referred to in the indictment by 
reason of pending claims or applications were lands 
to which persons other than the United States were en¬ 
titled, they might be defrauded thereof, but the United 
States could not be. The offense denounced is an 
agreement or plan to defraud the United States and 
not any fraud or wrong upon individuals. Hence it is 
not sufficient to show that what the defendants agreed 
upon may have defrauded individuals and that in car¬ 
rying that fraud into execution, defendants used an 
officer of the Government and his assumed powers 
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(Dunbar v. United States, 156 U. S., 1. c. 183-4). That 
might be some offense, but not the one attempted to be 
here charged. 

It is not to be claimed that directly in point here are 
cases which hold that where a statute defining an of¬ 
fense contains an exception, in the enacting clause of 
the statute, which is so incorporated with the language 
defining the offense that the ingredients of the offense 
cannot be accurately and clearly described if the ex¬ 
ception is omitted, and, therefore, the rules of good 
pleading require that an indictment founded upon the 
statute must allege enough to show that the accused 
is not within the exception: United States v . Cook, 17 
Wall. 168, 21 L. Ed. 538, 539. But reasoning by 
analogy the doctrine of such cases, of which the Cook 
case, supra, is a leading one, may be helpfully applied. 
In the opinion of Mr. Justice Clifford in the Cook case 
it is shown that wherever the pleader pleads a statute 
or a contract as a basis for allegations in his pleading, 
he must by appropriate allegations show that the case 
is not within exceptions found in the statute or con¬ 
tract. In that case it is said that few better guides 
upon the general subject can be found than one given 
at a very early period by Trebby, Chief Justice, in 
Jones v. Axen, 1 Ld. Raym. 120, in which he said that 
where an exception is incorporated in the body of the 
clause, he who pleads the clause ought also to plead 
the exception. Also, said the Court in the Cook case, 
much consideration was given to the subject in Com. 
v. Hart, 11 Cush. 130, where it is said that the rule of 
pleading a statute which contains an exception is the 
same as that applied in pleading a private instrument 
of contract, that if such an instrument contains in it, 
first, a general clause, and afterwards a separate and 
distinct clause which has the effect of taking out of the 
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general clause something that otherwise would be in¬ 
cluded in it, a party relying upon the general clause in 
pleading may set out that clause only, without noticing 
the separate and distinct clause which operates as an 
exception; but if the exception itself is incorporated 
in a general clause, then the party relying on “the gen¬ 
eral clause must, in pleading, state the general clause 
together with the exception .’ 1 Again, it is correct to 
say, whether speaking of a statute or private contract, 
that where the exception itself is incorporated in the 
general clause, unless that exception is negatived in 
pleading the clause, no offense, or no cause of action, 
will appear in the indictment or declaration when com¬ 
pared with the statute or contract. And, still further, 
the Court states that the only real question is, whether 
the exception is so incorporated with the substance of 
the clause “defining the offense” as to constitute a ma¬ 
terial part of the description of the acts, omission, or 
other ingredients which constituted the offense. Such 
an offense must be accurately and clearly described, 
and if the exception is so incorporated with the clause 
describing the offense that it becomes in fact a part of 
the description, then it cannot be omitted in the 
pleading. We say, therefore, that this rule applies in 
civil and criminal cases, to statutes and to contracts, 
and is not limited to cases of indictment for violation 
of a statute in which there is found an exception in the 
enacting or general clause. 

So, turning to our statement that by analogy the 
Cook case, and like cases, are applicable here and 
support our position, it may be said that where there 
is pleaded, as a description of property which is the 
thing of which the Government was to be defrauded, 
a statute containing a general description of that prop¬ 
erty (Act of June 4, 1920), or Executive Orders de- 


scribing the same (orders of President Taft promul¬ 
gated in 1912), both of which contain in their general 
clauses exceptions, those exceptions must be nega¬ 
tived by appropriate allegations else the pleading is 
insufficient. If we read “description of the property” 
for the words “definition of the offense ,” used several 
times in the opinion in the Cook case, there will be 
made clear the application of that case to the question 
here discussed. 

Unless by appropriate allegation in the pleading it 
is shown that the property which was to be the subject 
of the contracts and leases in question was not em¬ 
braced within the exceptions specified in both the 
statute and the Executive Orders, then the court cer¬ 
tainly cannot say that the property generally referred 
to in the indictment was such that the Government 
could have been defrauded thereof. 

Obviously such an exception must be pleaded, as 
otherwise the indictment does not present an actual 
(however general) description of property owned by 
the Government of which, or in respect to which, it, 
the Government, as distinguished from some claimant, 
lessee or patentee, could have been defrauded. 

If it be the law, as it is, that “offenses created by 
statute, as well as offenses at common law t must be 
accurately and clearly described in an indictment, and 
if they cannot be, in any case, without an allegation 
that the accused is not within cm exception contained 
in the statute defining the, offense, it is clear that no 
indictment founded upon the statute can be a good one 
which does not contain such an allegation, as it is 
universally true that no indictment is sufficient if it 
does not accurately and clearly allege all the in¬ 
gredients of which the offense is composed” (U. S. v. 
Cook, 21 L. Ed., 1. c. 539), then is it not also the law 
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that when there is used for description of property al¬ 
leged to be the subject-matter of the charge of con¬ 
spiracy to defraud a general description, which con¬ 
tains exceptions, an indictment using only such de¬ 
scription cannot be a good one when it does not contain 
an allegation showing that the property which was the 
subject-matter of the fraudulent plan is not within 
said exception? 

The rule of the Cook case has been repeatedly 
recognized and affirmed: “It is a general rule that 
where a statute defining an offense contains exceptions 
in the enacting clause, an indictment found under it 
must aver that defendant is not within such excep¬ 
tions’ ? ( Breitmayer v. United States, 249 Fed. 929, at 
934, citing in addition to the Cook case— Ledbetter v. 
United States, 170 U. S. 606; Shelp v. United States, 
81 Fed. 694 (C. C. A. 9). 

To the same effect is Stetson v. United States, 257 
Fed. 689, 691. 

In this indictment the pleader has seen fit to refer to 
executive orders and a statute generally describing 
property and containing in that description excep¬ 
tions, for the only reference to or description of the 
property which the indictment charges the Government 
was to be defrauded of; hence, in the light of reason, 
it follows, we submit, that the indictment must nega¬ 
tive that exception else there is wanting in it any such 
description of the property as the law requires. In¬ 
deed, there is wanting in the indictment any averment 
whatever from which the Court, upon an examination 
of the indictment itself, can say that the Government 
could have been defrauded of that which it owned by 
the success of the plan alleged. This could all have 
been avoided by averments showing what property it 
was claimed was the subject-matter of which the Gov- 
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ernment was to be defrauded, but this the pleader did 
not incorporate. He, we repeat, relied only upon ref* 
erence to general descriptions contained in documents, 
which descriptions embraced exceptions. 

In Commonwealth v. Brown, 15 Gray 189, an in¬ 
dictment under a statute for fraudulently conveying 
real estate without giving notice of an encumbrance, 
which did not describe with sufficient certainty the real 
estate conveyed, was held bad by the Supreme Judicial 
Court of Massachusetts. That Court, speaking by 
Bigelow, J., said: 

‘‘The defendant may have owned other parcels 
of land in the city of Salem, which he conveyed to 
the prosecutor on the day alleged. From the in¬ 
dictment alone therefore it is impossible to say 
with certainty to what parcel of land the charge 
relates, or to know that the conveyance proved at 
the trial was of the same parcel as that on which 
the indictment was founded.” 

Where the thing which the Government was to be 
defrauded of was property it seems clear that the in¬ 
dictment must so describe the same ‘ ‘ as will judicially 
show to the Court that it could have been the subject- 
matter of the offense charged” (Joyce, Sec. 424, p. 482; 
People v. Jackson, 8 Barb. (N. Y.) 637). 

We submit that the Courts fifth question must be 
answered in the affirmative. 

Respectfully submitted, 

Frank J. Hogan, 

Frederic R. Kellogg, 
Joseph J. Cotter, 

Harold Walker, 

William H. Donovan, 
Attorneys for Edward L . Doheny . 

Washington, D. C., January 29, 1926. 
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BRIEF FOR ALBERT B. FALL, APPELLANT 


STATEMENT OF THE CASES 

In each of these cases the grand jury of the Supreme 
Court of the District of Columbia on May 27, 1925, 
returned an indictment purporting to charge, in No. 
4462, that Edward L. Doheny and Albert B. Fall had 
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entered into a conspiracy to defraud the United States 
in violation of Section 37 of the Federal Penal Code, 
and in No. 4465, that Albert B. Fall and Harry F. 
Sinclair had entered into such a conspiracy. 

In No. 4462 the indictment alleges that Doheny and 
Fall conspired to defraud the Government of its prop¬ 
erty known as Naval Petroleum Reserve No. 1 and of 
oil and gas contained in and produced from that prop¬ 
erty and from Naval Petroleum Reserve No. 2; also of 
the right of the United States to conserve oil then con¬ 
tained in said property for the future use of the Navy; 
to have contracts and leases for said property and for 
the performance of any service in connection with the 
drilling of any wells thereon awarded by competitive 
bidding; to construct, where, when and as Congress 
might direct, storage facilities for fuel oil and other 
petroleum products by competitive bidding, and by that 
method to sell royalty oil and gas accruing to the 
United States from wells on the said naval reserves 
and have the proceeds thereof paid into the United 
States Treasury; to have the exchange of royalty 
crude oil for fuel oil and other petroleum products for 
the requirements of the Navy made by competitive 
bidding, and to have its business and affairs, and par¬ 
ticularly its business of making such contracts and 
leases, transacted by its Secretary of the Interior free 
from partiality, prejudice and bias, due to his personal 
and pecuniary interest in the cases of any person or 
corporation in endeavoring to obtain and in obtaining 
such contracts and leases. 

In No. 4465 the indictment alleges that Sinclair and 
Fall entered into a similar conspiracy to defraud the 
Government of its property known as Naval Petroleum 
Reserve No. 3 and of oil and gas produced therefrom, 
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and of the right to make leases and contracts in the 
manner alleged in the indictment in No. 4462. 

Each defendant filed separate demurrers to each of 
the aforesaid indictments (R. 15-17, demurrer of de¬ 
fendant Fall in 4462; 17-19, demurrer of defendant 
Doheny in that case; R. 18, demurrer of defendant 
Fall in 4465; R. 16, demurrer of defendant Sinclair 
in that case). 

In this brief for convenience and brevity we shall 
hereinafter confine our record references to Case No. 
4462 and shall analyze, and present our points and 
authorities with respect to, the indictment in that case. 
Repetition is unnecessary because of the similarity of 
the indictments in all matters of substance and the fact 
that the points made by this appellant against their 
sufficiency and validity are precisely the same in both 
cases. 

All of the demurrers in both cases were simul¬ 
taneously argued and submitted to the Court below on 
December 5, 1925. Thereafter, on January 4, 1926, 
the Court propounded a series of five questions to 
counsel and requested additional briefs upon the sub¬ 
jects thereof (R. 20-21). Counsel having answered the 
Court’s questions (which thereupon appear to have 
passed out of the case), on February 15, 1926, the 
Court below entered orders overruling all of the de¬ 
murrers for reasons stated in an opinion filed on the 
same date (R. 21-23.) 

Upon petitions duly presented to this Court special 
appeals were allowed March 22, 1926, from the orders 
» entered as aforesaid on February 15, 1926, in the 
Supreme Court of the District of Columbia. (R. 23). 
The cases are now here on the appeals thus allowed. 
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ASSIGNMENTS OF ERROR 

These are set forth in full on pages 24-25 of the 
record in 4462 and pages 24-27 of the record in 4465, 
and as they are also set forth in full in the briefs being 
filed herein contemporaneously with this brief by 
counsel for the appellants Doheny and Sinclair, re¬ 
spectively, we incorporate them here by reference and 
thereby avoid needless repetition. 

ARGUMENT 

For detailed analysis we select the indictment in 
Case No. 4462. An examination of that document will 
demonstrate that it, and necessarily therefore the in¬ 
dictment in No. 4465, are fatally defective, and a review 
of the applicable legal principles, as settled by con¬ 
trolling authorities, will disclose that these indictments 
not only do not contain allegations imperatively essen¬ 
tial to sufficient criminal pleadings, but disclose that 
no offense against the laws of the United States can 
be spelled out of the only facts alleged. 

1. The Indictment. 

The indictment contains but one count, and this is 
an attempt to charge a conspiracy to defraud the 
United States in violation of Sec. 37 of the Criminal 
Code of the United States. In our discussion our ref- 
erences to page numbers will be to the paging of the 
copy of the indictment as printed at the Government 
Printing Office. 

The first seven and one-half pages cover matters of 
inducement; the two following cover the charge of the 
conspiracy; the four following set forth alleged ways 
and means by which the conspiracy was supposed to 
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be effected, and the remainder covers alleged overt 
acts. There is so much of verbiage in this document 
that on a casual perusal thereof one is apt to gain the 
impression that it says much that should have been 
and has not been said. This being so, we trespass upon 
the patience of the Court by pointing out, in the first 
instance, what actually is alleged, and later we shall 
endeavor to show wherein the indictment is defective. 

(1) THEf INDUCEMENT. 

The seven and one-half pages covering matters of 
inducement contain but twelve statements of fact, 
and these are as follows: 

1. Sept. 2, 1912, the President made and pro¬ 
mulgated an Executive Order, which is set forth 
in full. (R. 2.) 

2. December 13, 1912, the President made and 
promulgated an Executive Order, which is set * 
forth in full. (R. 3.) 

The only allegation of any fact concerning these 
Executive Orders is that they were “made and 
promulgated’’ and that they are “of the tenor 
following; to wit:” 

3. June 4, 1920, the President approved a cer¬ 
tain Act of Congress, which “provided, among 
other things, for the taking, by the Secretary of 
the Navy, of possession of all properties within 
the naval petroleum reserves, including the re¬ 
serves mentioned in the two Executive Orders 
above quoted, which were subject to the control 
and use by the United States for naval purposes, 
and on which there were no pending claims or 
applications for permits or leases under the pro¬ 
visions of the Act of Congress approved February 
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25,1920, i#i , and for conservation, development, 
use and operation of the same in the discretion of 
said Secretary, directly or by contract, lease or 
otherwise, and the use, storage, exchange, or sale 
of the oil and gas products thereof, and of all 
royalty oil from lands in the naval reserves, for 
the benefit of the United States;” (R. 3-4.) 

This is nothing more than an allegation that 
a certain Act of Congress became a law of the 
United States on June 4, 1920, coupled with the 
pleader’s conclusion as to the purport of such law. 

This Court will, of course, take notice of said 
law and will construe said law regardless of such 
pleader’s conclusion. 

4. May 31, 1921, the President made and 
promulgated an Executive Order, which is set 
forth in full. 

In substance, so far as pertinent to the present 
inquiry, this Order provides: that “the adminis¬ 
tration and conservation of all oil and gas bear¬ 
ing lands in Naval petroleum reserves Nos. 1 and 
2, California * * * are hereby committed to the 
Secretary of the Interior subject to the super¬ 
vision of the President, but no general policy as 
to drilling or reserving lands located in a Naval. 
reserve shall be changed or adopted except upon 
consultation and in cooperation with the Secretary 
or Acting Secretary of the Navy. The Secretary 
of the Interior is authorized and directed to per¬ 
form any and all acts necessary for the protection, 
conservation, and administration of the said re¬ 
serves, subject to the conditions and limitations 
in this Order and the existing laws or such laws 
as may hereafter be enacted * * (R. 4-5.) 
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It will be observed that this order only pur¬ 
ported to commit to the Secretary of the Interior 
certain duties, i. e. : “administration and conserva¬ 
tion’ ’ of “oil and gas bearing lands” in certain 
Naval petroleum reserves. If there were no such 
“oil and gas bearing lands” the Secretary had no 
function to perform. If there were such, then and 
in that event he was charged with their “adminis¬ 
tration and conservation” subject to the follow¬ 
ing limitations: 

a. “subject to the supervision of the Presi¬ 
dent.” 

b. “no general policy as to drilling or reserving 
* * * shall be changed or adopted except upon con¬ 
sultation and cooperation with the Secretary or 
Acting Secretary of the Navy.” 

c. “subject to the conditions and limitations 
contained in * * * the existing laws or such laws as 
may hereafter be enacted.” (R. 5.) 

5. Albert B. Fall was Secretary of the Interior 
from May 31, 1921, to March 4, 1923. (ib.) 

6. Immediately upon the making of the Execu¬ 
tive Order of May 31, 1921, and “in pursuance” 
thereof Fall “assumed and undertook the adminis¬ 
tration and conservation * * * of the properties 
mentioned in the Executive Orders of September 
12 and December 13, 1912.” (ib.) 

7. “In so administering and conserving said 
properties it became necessary for said Albert B. 
Fall to consider the making of contracts for the 
sale or exchange by the United States of the so- 
called royalty oil which (ib.)— 

a. before said period of time had accrued, 

b. was to accrue during said period, 

c. was to accrue thereafter, 
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under leases and contracts, made and to be made, 
of lands in said Naval reserves requiring extrac¬ 
tion of petroleum oil from those lands and the 
rendering as royalty oil to the United States in 
each instance, of a portion of such petroleum oil 
as should be extracted under said leases and con¬ 
tracts. (ib.) 

8. In so administering and conserving said 
properties, said Fall (by reason of the fact that 
oil wells were in operation outside of and near 
to the boundaries of the property described in the 
Executive Order of September 2,1912), was under 
the necessity of considering whether offset wells, 
in such number as the practice in such cases 
reasonably required, should be drilled in said 
property, along said boundaries, to prevent the 
draining of oil from the portions of said property 
adjoining said boundaries. ,, (E. 5.) 

9. Said Fall “having determined that such 
offset wells should be drilled, it became his duty 
to procure, by the usual method of contract and 
lease, the drilling of such wells in the least number 
required by the situation then existing and on 
terms the most advantageous to the United 
States.” (B. 5-6.) 

10. From July 1, 1921, to December 11, 1922, 
“the matter of making such contracts and leases 
was under consideration” by Fall as Secretary of 
the Interior. (R. 6.) 

11. During the last mentioned period numer¬ 
ous persons and corporations, competent to do 
such work and perform such service, then were 
desirous of entering into such contracts and leases. 
(».) 
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12. Throughout such period Pan American Pe¬ 
troleum and Transport Company (hereinafter re¬ 
ferred to as Pan American) was a corporation of 
which Edward L. Doheny (hereinafter referred to 
as Doheny) was President, and as such President 
he was actively engaged in conducting the busi¬ 
ness and affairs of said corporation, and said cor¬ 
poration “was desirous of securing such con¬ 
tracts and leases, and was also competent to do 
such work and perform such service. (R. 6.) 

In the foregoing allegations we have the entire 
background for the charging allegations of the in¬ 
dictment. These inducement allegations presumably 
are intended to set forth a state of facts as a result of 
which Fall was under some legal duty. 

That they do no such thing we shall now proceed to 
demonstrate. 

Let us first consider the foregoing allegations num¬ 
bered 1 and 2. From these we are informed that the 
President “made and promulgated” two so-called 
Executive Orders. So far, we have the statement of 
the fact that these orders were made and promulgated. 
And the orders are then identified by being quoted. 
But the pleading is completely devoid of any allega¬ 
tion that anything purporting to be stated in said or¬ 
ders is in fact a statement of a fact. In other words, 
the orders are not self-executing. They do not prove 
themselves. All that can be said of them is that by 
quoting them the pleader has identified the orders 
which are said to have been “made and promulgated.” 

On their face these orders state that they are made 
by the President pursuant to “the authority of an Act 
of Congress” and this Act is identified as 36 Stat. 847, 
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which is commonly known as the Pickett Act. Among 
other things, it provides: 

“Sec. 1. That the President may, at any time in 
his discretion, temporarily withdraw from settle¬ 
ment, location, sale, or entry any of the public 
lands of the United States * * # and reserve the 
same for * # * public purposes to be specified in 
the orders of withdrawals * * *.” 

“Sec. 2. * * * Provided, That the rights of any 
person who, at the date of any order of with¬ 
drawal heretofore or hereafter made, is a bona 
fide occupant or claimant of oil or gas bearing 
lands and who, at such date is in diligent prose¬ 
cution of work leading to the discovery of oil or 
gas, shall not be affected or impaired by such or¬ 
der so long as such occupant or claimant shall con¬ 
tinue in diligent prosecution of such work. * * *” 
(8 Fed. Stat. Ann. (2 D. Ed.), pp. 657-8). 

It is thus seen that the President’s authority was 
limited to the withdrawal of “the public lands of the 
United States,” and that such withdrawal was not to 
affect the rights of certain entrymen who were bona 
fide engaged in the prosecution of work leading to the 
discovery of oil and gas. Therefore, if the so-called 
withdrawal orders of September 2, and December 13, 
1912, were to be of any effect they must have been 
withdrawals of public lands , on which there were no 
such bona fide entrymen. There is no allegation of 
the indictment to the effect that the lands, attempted 
to be described in these so-called withdrawal orders, 
were “public lands of the United States,” nor do the 
orders themselves describe the lands, attempted there¬ 
by to be withdrawn, to be “public lands of the United 
States.” The indictment is silent on the subject. All 
that the orders say is: “It is hereby ordered that all 
lands included in the following list * * * shall hereafter, 
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subject to valid existing rights, constitute Naval Pe¬ 
troleum Reserve No. * # * and shall be held for the ex¬ 
clusive use or benefit of the United States Navy * • # ” 
(R. 2). While the President may have assumed that 
“the lands included in the following list” were public 
lands, it does not follow that they were. For aught 
we know and for aught we are told either by the indict¬ 
ment or the Executive Orders “the lands included in 
the following list” may or may not have been public 
lands. If the President made a mistake and listed 
private lands his order of withdrawal could not make 
them public lands. This Court is not presumed to have 
any knowledge of what are or what were, on Septem¬ 
ber 2nd or December 13, 1912, public lands of the 
United States.. The lists of abbreviations and symbols 
at the foot of the two Executive Orders are not in and 
of themselves such descriptions of anything that this 
Court is warranted in saying that the orders effective¬ 
ly accomplish the withdrawal of certain lands which 
then were and theretofore had been “public lands of 
the United States” which the President, by virtue 
of the authority of the Pickett Act, was authorized to 
withdraw from settlement, location, etc., and to re¬ 
serve for public purposes. That the list attached to 
the withdrawal order does not show what, if any, of the 
acreage included therein was public lands was recog¬ 
nized by the Supreme Court in U . 8. v. Midwest Oil Co. 
236 U. S. 459, at p. 467. 

It might be that such an order with such a descrip¬ 
tion would be, as between the Government and any 
subsequent entrymen, a sufficient order, if the lands so 
described were in fact public lands; but we are not here 
dealing with such a situation. Here the pleader is 
attempting to lay a foundation for a charge later to 
be made in which the defendant is to be accused with 
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being under a duty and of being guilty of a breach 
of trust concerning certain public lands. To sustain 
this charge it must first be shown that there were 
such public lands. And they must be adequately de¬ 
scribed. Had the pleader alleged that the lands af¬ 
fected by the Executive Orders were such public lands 
we would have a statement of fact. Had the Execu¬ 
tive Orders described the lands as public lands it might 
possibly be argued that this was a statement of fact, 
notwithstanding that the President might have been 
in error; but they contain no such statement. If the 
pleader contends that the lands covered by the Ex¬ 
ecutive Orders are public lands his contention must be 
based upon inference; but even indulging such infer¬ 
ence, which we contend this Court is not warranted in 
doing, we then come to the point that there is no ade¬ 
quate, sufficient or proper description of any lands 
whatsoever. “The following list’’ mentioned in the 
orders is a list of abbreviations and symbols that have 
no recognized meaning. “T. 30 S., R. 22 E., Sec. 24, 
all” (R. 2) may mean something to technical branch 
of learning, but is certainly not ordinary language un¬ 
derstandable to the ordinary man. If, therefore, not¬ 
withstanding that the pleader has not by any words 
of appropriation, adopted any of the statements con¬ 
tained in the Executive Orders, it now is to be con¬ 
tended that the language of these Executive Orders is 
to be resorted to as descriptive of what now is said 
to be “the public lands of the United States” with¬ 
drawn from public entry, then and in that event we 
respectfully assert that they do not contain any such 
description as is required in a criminal indictment. 

In United States v. Reichert (32 Fed. Rep. 142) the 
almost identical objection to that here now presented 
was before Mr. Justice Fields, who was sitting in the 
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Circuit Court. In that case an indictment charged the 
defendants with a conspiracy to defraud the United 
States, concerning certain public lands, which lands 
were described as follows: “the survey, marking, and 
establishing the exterior boundary lines of Tp. 1 S., R. 
1 W.; Tp. 1 S., R. 16 W.; Tp. 1 S., R. 17 W.; * * *” (p. 
146). The Court held that the indictment was defective 
in not describing the property in intelligible language. 
Holding that “The language should therefore be so 
plain that one of ordinary intelligence can understand 
its meaning. For that purpose, common words are to 
be used as descriptive of the matter. Abbreviations 
or words employed by men of science or in the arts will 
not answer, without full explanation of their mean¬ 
ing in ordinary language.” 

Thus as stated at the outset, the indictment alleges 
nothing more than the bald fact that on two certain 
dates the President made and promulgated two certain 
so-called Executive Orders. 

The pleader not having vouched for anything stated 
or attempted to be stated in these orders, and the 
orders themselves not pretending to relate to public 
lands of the United States, and not describing any 
lands in language, such as is required in criminal 
pleadings, we have the further consideration of these 
Executive Orders with the concluding assertion that 
they do not supply any description of any property 
as to which Fall ever had any duty whatsoever. 

We now come to the consideration of the third above- 
mentioned inducement allegation, to wit: that on June 
4, 1920, the President approved a certain Act of Con¬ 
gress. This is nothing more than a statement that on 
June 4, 1920, a certain Act of Congress became a law 
of the United States. With this assumption and dis¬ 
regarding the pleader’s conclusion as to what was the 
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purport and meaning of this particular law, we here 
quote such law in full: 

“Provided, That the Secretary of the Navy is 
directed to take possession of all properties with¬ 
in the naval petroleum reserves as are or may be¬ 
come subject to the control and use by the United 
States for naval purposes, and on which there are 
no pending claims or applications for permits or 
leases under the provisions of an Act of Congress 
approved Februaiy 25, 1920, entitled ‘An Act to 
provide for the mining of coal, phosphate, oil, oil 
shale, gas and sodium on the public domain , 1 or 
pending applications for United States patent 
under any law; to conserve, develop, use, and op¬ 
erate the same in his discretion, directly or by 
contract, lease, or otherwise, and to use, store, ex¬ 
change, or sell the oil and gas products thereof, 
and those from all royalty oil from lands in the 
naval reserve, for the benefit of the United States; 
And Provided Further, That the rights of any 
claimant under said Act of February 25,1920, are 
not affected adversely thereby: And Provided 
Further, That such sums as have been or may be 
turned into the Treasury of the United States 
from royalties on lands within the naval petro¬ 
leum reserves prior to July 1, 1921, not to exceed 
$500,000, are hereby made available for this pur¬ 
pose until July 1, 1922: Provided Further, That 
this appropriation shall be reimbursed from the 
proper appropriations on account of the oil and 
gas products from said properties used by the 
United States at such rate, not in excess of the 
market value of the oil, as the Secretary of the 
Navy may direct.” 

Assuming that the Executive Orders of September 
2nd and December 13th, 1912, were effective with¬ 
drawals of public lands, pursuant to authority of the 
Pickett Act, notwithstanding the insufficient descrip- 
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tion of such lands and the failure to denominate them 
as public lands of the United States, then it would ap¬ 
pear that if there were any lands within the areas, so 
attempted to be withdrawn, on which there were “no 
pending claims or applications for permits or leases 
under the provisions of an Act of Congress approved 
February 25, 1920, * * * or pending applications for 
United States patent under any law,” the Secretary of 
the Navy was “directed to take possession” thereof, 
and “to conserve, develop, use and operate the same 
in his discretion, directly or by contract, lease, or 
otherwise, and to use, store, exchange, or sell the oil 
or gas products thereof, and from all royalty oil from 
lands in naval reserves, for the benefit of the United 
States;” 

The pleader recognizes that this Act committed to 
the “possession” of the Secretary of the Navy cer¬ 
tain lands, and vested said Secretary with certain 
powers and imposed upon him certain duties, but that 
such possession and such powers and duties only per¬ 
tained to withdrawn lands “on which there were no 
pending claims or applications for permits or leases 
under the provisions of the Act of Congress approved 
February 25, 1920, * * * (R. 4). If then, there were 
lands within the lands attempted to be described in the 
Executive Orders on which there were pending claims 
under the Act of February 25,1920, or under any other 
law, the possession of such lands was not committed 
to the Secretary of the Navy and he had no power * 

over or duties concerning the same. And if there were 
such then the pleader’s failure to describe the same 
leaves the description or attempted description of the 
lands which were committed to the possession of the 
Secretary entirely inadequate, and it is an impossi- 



bility for this Court or for this defendant to know 
what, if any, lands were committed to the possession 
of the Secretary of the Navy. 

The Executive Orders each apparently recognized as 
a fact that there were lands within the lands therein at¬ 
tempted to be described which were “subject to valid 
existing rights” (R. 2 and 3), and the Act of June 4, 
1920, did not commit any such to the possession of the 
Secretary of the Navy. This being so, and there being 
no description of the lands embraced within such ex¬ 
ceptions, how can it be possible to know what lands 
were committed to the possession of the Secretary of 
the Navy? Under the circumstances, as disclosed by 
the allegations of the indictment, it is entirely possi¬ 
ble that all of the lands attempted to be described in 
the Executive Orders were privately-owned lands, in 
which event the Act of June 4, 1920, would have no 
application. On the other hand, it is entirely possible 
that all such lands were “subject to valid existing 
rights” and “pending claims or applications for pat¬ 
ents or leases under the provisions of” the Act of 
February 25, 1920, or “pending applications for 
United States patent under any law,” in which event, 
likewise, they would not have been committed to the 
possession of the Secretary of the Navy. So that 
from whatever angle we approach the situation we are 
confronted with a total absence of any adequate or in¬ 
telligent description of any land or lands over which 
the Secretary of the Navy had any powers, or as to 
which he was under any duty. 

If, on the other hand, it be said that there was no 
necessity for the pleader to specify the lands covered 
by the exception enumerated in the statute, then and 
in that event we are forced to return to the Executive 
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Orders to ascertain what lands were committed to the 
possession of the Secretary of the Navy, and that be¬ 
ing so, we are again confronted with the objection 
that these orders do not purport to deal with “public 
lands of the United States” and that they contain no 
adequate description of any lands whatsoever. 

Nevertheless, if the Act of June 4, 1920, committed 
to the possession of the Secretary of the Navy the lands 
mentioned in such Executive Orders, inadequately de¬ 
scribed as they are, and the pleader is not required to 
specify what part of said lands were “subject to valid 
existing rights,” then and in that event, the import 
of the pleading is that by the Act of June 4, 1920, the 
possession of all of the lands mentioned in the Execu¬ 
tive Orders was committed to the Secretary of the 
Navy and he was given full, complete and exclusive 
power over such lands and had imposed upon him the 
duty to “conserve, develop, use and operate the same 
in his discretion, directly or by contract, lease, or other¬ 
wise, and to use, store, exchange, or sell the oil or gas 
products thereof * # # .” 

But whatever the situation may have been, we re¬ 
spectfully submit that the allegations of the indict¬ 
ment are inadequate and do not with sufficient cer¬ 
tainty or particularity inform this defendant of what 
lands were withdrawn from public entry by the Execu¬ 
tive Orders or what were committed to the possession 
of the Secretary of the Navy under the Act of June 
4, 1920, to comply with the ordinary rules applicable 
to criminal pleading. 

We now come to the consideration of the fourth in¬ 
ducement allegation, to wit, the making and promul¬ 
gation of the Executive Order of May 31, 1921. As 
before stated, the only statement of a fact is that such 


i 


18 


order was made and promulgated; and the order is 
identified by being quoted in full. 

Before taking up the consideration of the terms and 
provisions of this order we deem it appropriate to call 
attention to certain fundamental principles of law. 
First of these is that the President of the United States 
has only such powers as are vested in him under the 
Constitution and such as by necessary implication 
arise out of those so conferred. He has no power to 
make laws and none to repeal those made in accor¬ 
dance with the provisions of the Constitution. Un¬ 
der the Constitution the Congress of the United 
States is expressly vested with “Power to dispose of 
and make all needful Rules and Regulations respect¬ 
ing the Territory or other Property belonging to the 
United States” (Art. IV, Sec. 3). This power being 
expressly conferred upon the Congress, it can not 
be imagined that it would repose in the President by 
implication or otherwise. The Pickett Act (36 Stat. 
847), the Act of February 25, 1920 (41 Stat. 437) 
and the Act of June 4, 1920 (41 Stat. 812) constituted 
the exercise of its Power by the Congress under the 
authority of the above-quoted provision of the Con¬ 
stitution. 

By Article II, Sec. 3 of the Constitution, it is an ex¬ 
pressed duty of the President that “he shall take Care 
that the Laws be faithfully executed.” And as stated 
by Mr. Justice Story, in Bank of United States v. Dan- 
dridge (12 Wheat, at p. 69) the law “presumes that 
every man, in his private and official character, does 
his duty, until the contrary is proved.” And as said 
by Mr. Justice Moody (Quinlan v. Green County, 205 
U. S. 410, at p. 422), “Independent of authority such a 
presumption exists and is but an instance of the 
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broader presumption that officers charged with the 
performance of a public duty perform it correctly .* 9 
In the light of the foregoing axiomatic proposition 
of law, let us now consider the Executive Order of 
May 31, 1921. Stripped of all unnecessary verbiage, 
it provides that “the administration and conservation 
of all oil and gas bearing lands in naval petroleum re¬ 
serves Nos. 1 and 2, California, * # * are hereby com¬ 
mitted to the Secretary of the Interior,** but this is 
limited by the following conditions: 

1. That it is “subject to the supervision of the 
President,* * 

2. No “general policy as to drilling or reserving 
lands * * * shall be changed or adopted except 
upon consultation and in cooperation with the 
Secretary and Acting Secretary of the Navy,** and 

3. “Subject to the conditions and limitations 
contained in * * # the existing laws.** (R. 4-5.) 

Considering the language of this order we come 
first to the inquiry, to what lands has it application! 
We find the answer to be that it is limited to “all oil 
and gas bearing lands** within certain Naval petro¬ 
leum reserves. This being so, our next inquiry is, what 
Naval petroleum reserves! Searching for the answer 
we must look to the order itself for there is no affirma¬ 
tive allegation in the pleading that throws any light 
upon the subject; nor has the pleader by reference 
or adoption in any way vouched for or attempted to 
explain any of the statements contained in the order. 
Looking to the language of the order, therefore, we 
see that it relates to those lands within Naval petro¬ 
leum reserves Nos. 1 and 2, California, which are “oil 
and gas bearing.” If we assume that the “Naval 
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petroleum reserves Nos. 1 and 2, California J f here re¬ 
ferred to are those referred to in the Executive Orders 
of September 2nd, and December 13, 1912, we come 
back to the objections heretofore stated, to wit, that 
we have no adequate or proper description of any 
lands whatsoever. But more than this, having indulged 
in this presumption, we are confronted with the fur¬ 
ther inquiry, what of these lands, if any, were “oil and 
gas bearing ,, f And for an answer to this inquiry we 
search in vain. Nowhere in the pleading, either by 
direct averment or by reference is there any statement 
that there were any “oil or gas bearing lands in 
either Naval petroleum reserve on May 31, 1921, or 
at any other time. And so we are left with the state¬ 
ment that the administration and conservation of 
something, not said to exist, is committed to the Secre¬ 
tary of the Interior, subject to the above specified 
limitations. And this again illustrates how completely 
the pleader has failed to descend to that certainty and 
particularity of statement required in criminal plead¬ 
ing. But, passing this criticism for the moment, and 
assuming that the lands to be administered and con¬ 
served by the Secretary of the Interior have been suffi¬ 
ciently described, we come to the inquiry, what has he 
to do with them? What is meant by “administration 
and conservation”? Did this authorize and require 
him to do those things concerning these lands which 
under the provisions of the Act of June 4, 1920, the 
Secretary of the Navy was required to do? Our an¬ 
swer is, assuredly not, and this for the following rea¬ 
sons : First—The President, did not have the power 
or authority to do any such thing. Second—if he 
meant to accomplish any such purpose his order would 
be illegal. Third—the presumption of law is that he 
would have no such purpose; and, fourth—by the ex- 
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press terms of his order it is stated that whatever 
the Secretary of the Interior does is to be subject to 
the limitation of the “existing laws,” and subject to 
the “supervision of the President,” and further, that 
“no general policy as to drilling or reserving * * * 
shall be changed or adopted except upon consultation 
and in cooperation with the Secretary of the Navy.” 
This being so, the inquiry arises, what was the Secre¬ 
tary of the Interior called upon to dot The only an¬ 
swer we find is that he was to administer and conserve 
certain undescribed lands. Can this Court supply a 
meaning for these words! Under what theory of law 
will it attempt to do so! To what law, to what lexicog¬ 
raphy will it turn for a definition! Wherever it may 
turn, by whatsoever theory it may proceed will it at¬ 
tempt to assert that the President had the unlawful 
purpose of transferring to the Secretary of the Interior 
the lawful duties imposed upon the Secretary of the 
Navy by the Act of June 4, 1920! We close our dis¬ 
cussion of this subject with the statement that the 
pleader has not by any averment attempted to state 
what duty, if any, this Executive Order imposed upon 
the Secretary of the Interior. 

Summing up the situation down to this point in the 
indictment it is as follows: 

By two Executive Orders in 1912 the President pre¬ 
sumably attempted to withdraw from public entry 
whatever of public lands there were that were not 
“subject to valid existing rights” in some territory 
in California, which territory is attempted to be de¬ 
scribed by certain unintelligible symbols, and these 
lands were characterized as Naval Petroleum Re¬ 
serves. In February, 1920, the Secretary of the In¬ 
terior and the President were empowered to do cer- 
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tain things concerning any public lands if any within 
the exterior limits of snch Naval Petroleum Reserves 
that were not “subject to valid existing rights” (41 
Stat. 437). Whether there were any public lands within 
such boundaries, or whether all or none thereof were 
subject to such “valid existing rights,” or what part 
was and what part was not is not stated and this Court 
has no way of ascertaining. June 4, 1920, the posses¬ 
sion of such public lands as were not “subject to 
valid existing rights” was vested in the Secretary 
of the Navy; and he was charged with the duty to con¬ 
serve, develop, use and operate the same in his discre¬ 
tion, directly or by contract, lease or otherwise.” (41 
Stat. 812). May 31, 1921, the President made an Ex¬ 
ecutive Order which directed the Secretary of the In¬ 
terior to administer and conserve such of the public 
lands within the exterior limits of the lands attempted 
to be described in the Executive Orders of Septem¬ 
ber 2nd and December 13, 1912, as were not “sub¬ 
ject to valid existing rights” and which were “oil and 
gas bearing lands”; but such administration and con¬ 
servation, whatever that might be, was to be subject 
to the “conditions and limitations contained in • * * 
the existing laws,” i. e., the Act of June 4,1920. That 
Act is now before the Supreme Court of the United 
States for authoritative and final construction; hence 
we omit here more than reference to the cases in which 
it has thus far been considered: 

United States v. Pan American Petroleum Com¬ 
pany, et at., 6 Fed. (2d) 43 (see pages 54; 46; 
87-88); . ' 

Pan American Petroleum Co., et al., v. United 
States (C. C. A.), 9 Fed. (2d) 761; 

United States v. Mammoth OH Co. ( Teapot 
Dome Case), 5 Fed. (2d) 330; 
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United States v. Belridge Oil Co. (decided 1925, 
U. S. D. C., S. D. Cal., unreported); 

United States v. Belridge Oil Co. (C. C. A.), 
—Fed. (2d) decided July 12, 1926. 

This, then, being the situation we come to the con¬ 
sideration of the remaining inducement allegations. 

First of these is the allegation that from May 31, 
1921, until and including March 4, 1923, Albert B. Fall 
was Secretary of the Interior of the United States. 
Accepting this as a correct statement of fact, let us 
consider what does it connote! First, the office of 
Secretary of the Interior is a statutory office. The 
duties of the incumbent of that office are defined by 
law. He has such powers, and only such, and is under 
such duties, and only such, as are defined by law or by 
some rule or regulation duly made and promulgated 
pursuant to authority of law. The President of the 
United States could not add to or detract from the 
duties of the Secretary of the Interior by any Execu¬ 
tive Order or otherwise unless thereunto authorized 
by some valid subsisting law of the United States. 
These are axiomatic propositions of law for which 
there is no need to cite authorities. And this being so, 
we state without qualification or reservation that there 
was not at any time from May 31, 1921, to March 4, 
1923, both dates included, any law or any lawful rule 
or regulation that imposed upon Albert B. Fall as 
. Secretary of the Interior, or in any other capacity, any 
power over or duty in respect of any of the matters 
mentioned in the following inducement allegations now 
to be discussed. 

We now come to the consideration of the inducement 
allegations hereinbefore enumerated 6 to 12 inclusive. 

6. Immediately upon the making of the Executive 
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Order of May 31, 1921, and in pursuance thereof Fall 
“assumed and undertook the administration and con¬ 
servation’ J of the properties mentioned in the 1912 
Executive Orders. 

We first call attention to the statement that what 
Fall is here said to have done, is said to have been “in 
pursuance” of the Executive Order of May 31, 1921. 
It is plain, therefore, that it is not to be contended that 
he did anything pursuant to any law or $ny rule or 
regulation promulgated pursuant to any law. If he 
did anything, it was “in pursuance of said Executive 
Order.” This, of course, is only a pleader’s conclusion 
and not a statement of fact. But, whatever it is, it at 
least limits what Fall is said to have done to having 
been done in pursuance of this Executive Order. And 
it is evident that the remaining inducement allegations 
are predicated upon the assumption that some duty 
was imposed upon Fall by such Executive Order. 

The pleader recognizes the necessity of showing 
some duty of Fall arising from some law or some 
order, rule or regulation, having the effect of law, a 
violation of which, or a conspiracy to violate which, 
would constitute an offense against the United States, 
and the potent and sole burdening factor imposing a 
duty upon him. The pleader makes use of no general 
language; but is positive and specific; he relies on no 
general duty; no custom and policy—nothing except 
the Executive Order of May 31st. By his language he 
creates a new entity hitherto unknown, born of the 
order, burdened with new and specific duties; that 
there can be no ambiguity, no question as to what law, 
etc., he stands upon; no necessity of particularization; 
he introduces each clause of his inducement by a tie to 
his original proposition; having chosen his one Weapon 
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to the exclusion of all others, he must fail or prevail by 
the reason of its worthlessness or worth. 

As whatever Fall is said to have done is said to 
have been done in pursuance of this Executive Order, 
which the pleader seems to assume to have imposed 
some duty upon Fall, we again advert to the Order to 
ascertain what by its terms was required of Fall. And 
again we repeat that it directed him to conserve and 
administer not “the properties mentioned in the said 
two Executive Orders herein first above set forth,” 
but such only of the lands mentioned in said Executive 
Orders as were not “subject to valid existing rights,” 
and only such thereof as were “oil and gas bearing.” 
And up to this point in the indictment there is not the 
shadow of a suggestion that there were any" such lands. 
If the Executive Order had any validity in law and if 
it imposed any duty upon Fall its effect at most was 
limited to such lands; and whatever he did in the way 
of the “administration and conservation” of such 
lands was, of course, to be subject to the limitations 
expressed in the Order. 

Whatever he assumed or undertook to do “pursuant 
to” such order necessarily must have been something 
authorized by such order. The allegation of the plead¬ 
ing is that he assumed and undertook the administra¬ 
tion of “the properties mentioned” in the Executive 
Orders of 1912, and contains no allegation that any 
thereof were “oil and gas bearing.” If he assumed or 
undertook the conservation and administration of any 
lands not specified in the order, then and in that event 
he would not be acting “pursuant to” such order; and 
the pleader’s statement that Fall did these things 
“pursuant to” such order does not alter the fact. 

If by the statement to the effect that pursuant to 
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said order Fall assumed and undertook the administra¬ 
tion and conservation of said properties, the pleader 
means to impute that Fall assumed and undertook “to 
conserve, develop, use and operate the same in his 
discretion, directly or by contract, lease or otherwise , 1 9 
or that he assumed and undertook any of these things, 
then and in that event we have the absurd statement 
that something was done pursuant to an order, the 
doing of which such order did not authorize. Under 
no rational construction can the order be construed to 
convey or be intended to convey any such authority. 
These powers being by law (Act of June 4, 1920) ex¬ 
pressly conferred upon the Secretary of the Navy, and 
the Executive Order expressly stating that “the Secre¬ 
tary of the Interior is authorized and directed to per¬ 
form any and all acts necessary for the protection, 
conservation, and administration of the said reserves, 
subject to the limitations contained in this order and 
the existing laws * # *.” It is absurd to say that the 
order was meant to transfer to the Secretary of the In¬ 
terior the duties imposed upon the Secretary of the 
Navy by “the existing laws.” As was said by Judge 
McCormack in the Pan American case, supra, 

“In the present consideration it is only neces¬ 
sary to advert to the Act of June 4,1920, as mani¬ 
festing a clear and unmistakable intention by 
Congress to repose exclusive control over the 
Naval oil reserves in the Secretary of the Navy 
pursuant to the terms of the Act.” (p. 56.) 

And the Circuit Court of Appeals of the Ninth Cir¬ 
cuit in no way disagreed with that statement. The 
sum and substance of this allegation, therefore, is to 
the following effect: 
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Immediately (May 31,1921) upon the making of this 
Executive Order, and in pursuance thereof, Fall 
assumed and undertook something which the pleader 
characterizes as administration and conservation of 
certain properties. In what this administration and 
conservation consisted we are not told. No word of 
explanation or definition of the terms is vouchsafed. 
And this notwithstanding they are not terms of art or 
words having any legal definition. The properties 
which Fall is said to have so undertaken to administer 
and conserve are not adequately described, and there 
is a complete absence of any allegation that they were 
“oil and gas bearing ,, which was the absolute pre¬ 
requisite of the Executive Order for any act what¬ 
soever by Fall as Secretary of the Interior. 

We now proceed to the consideration of the remain¬ 
ing inducement allegations. 

7. In so administering and conserving said prop¬ 
erties it became necessary for Fall to consider the 
making of contracts for the sale or exchange by the 
United States of the so-called royalty oil which, 

a. before said period of time had accrued, 

b. which during said period was to accrue, 

c. which thereafter would accrue, 

and these “so-called royalties’’ had so accrued or were 
accruing or were to accrue “under leases and con¬ 
tracts, made and to be made, of lands in said naval 
reserves, requiring the extraction of petroleum oil 
from those lands and the rendering as royalty oil to the 
United States, in each instance of a portion of such 
petroleum oil as should be extracted under such leases 
and contracts.” It would be difficult indeed to phrase 
a more complicated sentence, but without pausing to 
point out its many insufficiencies we think we may 
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safely assert that the substance of it is that in admin¬ 
istering and conserving some properties in the Naval 
petroleum reserves “it became necessary” for Fall 
“to consider the making of contracts for the sale or 
exchange’’ of royalty oil. 

Evidently the pleader has assumed that some duty 
rested upon Fall, as a result of the Executive Order 
of May 31,1921, by reason of which “it became neces¬ 
sary” for him “to consider ” this subject. And the 
pleader expects the Court to indulge in this same as¬ 
sumption. No reference is made to any law, or to any 
rule or regulation having the effect of law, under which 
any such thing “became necessary.” We look there¬ 
fore to the Executive Order. And again at the risk 
of tiresome reiteration point out that it only directed 
Fall to administer oil and gas bearing lands subject to 
certain expressed limitations. Nowhere in this order 
is the Secretary of the Interior directed or authorized 
“to consider the making of contracts” or to make con¬ 
tracts for the “sale or exchange” of royalty oils from 
Naval petroleum reserves. On the other hand, this 
power was expressly conferred upon the Secretary of 
the Navy by the Act of June 4, 1920, and expressly 
denied to the Secretary of the Interior under the last 
paragraph of the Executive Order of May 31,1921. 

8. The next inducement allegation is as follows: 

“In so administering and conserving said prop¬ 
erties, said Fall, by reason of the fact that oil wells 
were in operation outside of and near to the 
boundaries of the property described in the Execu¬ 
tive Order first above quoted, was under the 
necessity of considering whether offset wells, in 
such number as the practice in such cases reason¬ 
ably required, should be drilled in said prop¬ 
erty along said boundaries, to prevent the drain- 
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ing of oil from the portions of said property ad¬ 
joining said boundaries.” (R. 5.) 

Again, apparently, the pleader has assumed that 
Fall “was under the necessity of considering” these 
things because of some duty imposed upon him by the 
Executive Order of May 31,1921. We know of no law, 
or rule or regulation having the force of law, which 
imposed any such duty, and confidently assert that 
there is none such. 

Apparently this involved sentence means that be¬ 
cause of certain conditions surrounding the Naval 
petroleum reserves it was necessary for someone hav¬ 
ing the authority to decide upon whether certain de¬ 
velopment work should be done therein; i. e.: whether 
wells characterized as offset wells should be drilled, 
and if so, in what number. If this is what is meant, 
clearly it was a subject under the exclusive control of 
the Secretary of the Navy; and by no possible inter¬ 
pretation of the Executive Order may it be said that 
any duty concerning the same was imposed upon the 
Secretary of the Interior. Assuming, for this argu¬ 
ment, that the allegation of the indictment has refer¬ 
ence to lands adequately described, and not subject to 
valid existing rights, and that they were oil and gas 
bearing, in other words that they were lands which, 
by the Executive Order, Fall was directed to ad¬ 
minister and conserve, we come to the proposition that 
his functions were limited, and that whatever he did 
was to be subject to existing laws, subject to super¬ 
vision by the President and subject to the further con¬ 
dition that “no general policy of drilling or reserving 
lands # * * shall be changed or adopted except upon 
consultation and in cooperation with the Secretary # # # 
of the Navy” (R. 4). Whether there was or was not 
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a general policy as to drilling or reserving lands we 
are not told. Whether these things which we are told 
Fall “was under the necessity of considering’’ consti¬ 
tuted a general policy or a change of a general policy 
we are not told. But one thing is quite certain, and 
that is the drilling of wells inside of and around the 
boundaries of Naval petroleum reserve No. 1, Cali¬ 
fornia, would have been a very considerable develop¬ 
ment, and the development of that property was com¬ 
mitted solely and exclusively to the Secretary of the 
Navy. While this proposition is so obvious as to seem 
to us to require no further elaboration, we trespass 
upon the patience of this Court to point out other fatal 
defects in this last quoted allegation. 

Adverting to the Executive Order of September 2, 
1912, for a description of the property referred to in 
this sentence we find certain symbols and abbrevia¬ 
tions, entirely inadequate as a description of anything 
as hereinbefore pointed out. But, if they mean any¬ 
thing they mean certain sections of land somewhere 
in California. Taking such to be the case we find fifty- 
nine sections of land mentioned. Each section is one 
mile square. Thus the exterior boundaries of these 
fifty-nine (59) sections are in the aggregate two hun¬ 
dred and thirty-six (236) miles. It may be that some 
are contiguous and that the exterior boundaries are 
less than two hundred and thirty-six (236) miles, but 
this Court has no way of knowing, and this illustrates 
the entire insufficiency of these abbreviations and 
symbols as a description of anything. But whether 
the exterior boundaries be two hundred and thirty-six 
(236) or one hundred and thirty-six (136) miles in 
length, or whatever they may be, it is plain that they 
are many miles and possibly running in many direc- 


31 


tions. Starting with this indefinite idea of these 
boundaries we are told that 4 ‘by reason of the fact that 
oil wells were in operation outside of and near to” 
these boundaries, Fall was under the necessity of con¬ 
sidering certain things. Before taking these up we in¬ 
terject to call attention to the fact that there is no 
allegation that Fall knew or had any reason to know 
that such wells were so in operation, outside of and 
near to these boundaries, and no statement of how 
many such wells there were. We are next told that 
Fall was under necessity of considering “whether 
offset wells, in such number as the practice in such 
cases reasonably required, should be drilled in said 
property along said boundaries to prevent drainage 
of oil from the portions of said property adjoining 
said boundaries.” This allegation mentions (1) offset 
wells, (2) practice in such cases, (3) reasonable re¬ 
quirement, and (4) drainage. Not one of these terms 
is defined. Fall is not alleged to have known what 
anyone or all of them was. Nor is any reason alleged 
to show why he should have any knowledge on these 
subjects. Apparently this Court is assumed to have 
technical knowledge of conditions existing in an area 
of land not adequately described, and expected to apply 
such knowledge to the interpretation of this remark¬ 
able sentence. And in applying such knowledge this 
Court will be required to assume that the lands inside 
of and near to the boundaries of the inadequately de¬ 
scribed Naval petroleum reserves were oil bearing 
lands, notwithstanding that there is no allegation in 
the indictment to that effect, and having so assumed 
will then have to assume that because some oil wells 
were in operation somewhere outside of and near to 
these boundaries that this would result in “draining of 
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oil from” the lands inside of said boundaries. To 
indulge in this assumption this Court must first supply 
a meaning to this undefined term and then assume a 
knowledge of the geological formation of the entire 
area inside and outside of this Naval petroleum re¬ 
serve. And having assumed all of these things it 
must assume what constitutes an 4 ‘offset well,” and 
then assume what number of such “offset wells” would 
be in “practice in such cases reasonably required” to 
prevent such draining. When all of these elements of 
information shall have been supplied we then have the 
situation that there is no allegation that Fall had any 
knowledge or information on the subject. And even 
if he had, it is quite apparent that the situation was 
one which called for the exercise of his discretion by 
the Secretary of the Navy, concerning a matter which 
was under his sole and exclusive authority. 

The foregoing involved and meaningless sentence is 
followed by and connected to another equally involved 
and meaningless, as follows: 

9. “and said Albert B. Fall having determined 
that such offset wells should be drilled, it became 
his duty to procure, by the usual methods of con¬ 
tract and lease, the drilling of such wells in the 
least number required by the situation then exist¬ 
ing and on the terms most advantageous to the 
United States” (E. 5). 

* 

In this sentence we find the inferential statement 
that Fall “having determined that such offset wells 
should be drilled, it became his duty to procure” cer¬ 
tain things. Before considering what these things 
were to be we pause to consider what is alleged as 
“having been determined” by Fall. The answer is 
that “such offset wells should be drilled.” And this 
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being the answer we inquire, what were “such offset 
wells ’ ’ ? The word* ‘ such’ 9 as here used is an adjective 
qualifying the noun, “offset wells ,’ 9 and can have but 
one meaning, and that is by reference to the thing 
previously specified; so that we see that what Fall is 
supposed to have determined is that “offset wells, in 
such number as the practice in such cases reasonably 
required, should be drilled in said property along said 
boundaries to prevent draining of oil from the por¬ 
tions of said property adjoining said boundaries.” It 
being alleged that he “having determined” this it is 
then alleged that “it became his duty to procure, by • 
the usual methods of contract and lease, the drilling 
of” this number of offset wells “in the least number 
required by the situation then existing and on terms 
most advantageous to the United States.” We thus 
have a sentence to the effect that a man who had deter¬ 
mined, according to practice in such cases, that the 
drilling of a certain number of wells was reasonably 
required was then under duty to procure the least num¬ 
ber to be drilled that were required by the situation 
then existing, and this to be done by the usual methods 
of contract and lease, and on terms most advantageous 
to the United States. 

In this wonderful sentence we are confronted with 
the following expressions, to wit: (a) “such number 
as the practice in such cases reasonably required,” 
(b) “the usual methods of contract and lease,” (c) the 
“least number required by the situation then exist¬ 
ing,” (d) “on terms most advantageous to the United 
States.” Not one of these expressions is defined. We 
are not told what “such cases” were. There is no 
affirmative statement that there was any “practice” 
in “such cases”; up to this point in the indictment 
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there has been no allegation that any ‘‘offset well,” or 
any other sort or kind of wells had ever been drilled 
in these or any other Naval petroleum reserves, so that 
it cannot even be assumed that there was any practice 
on the subject of such drilling. And whether there 
was or was not it is not here or elsewhere alleged that 
Fall had any knowledge or information on the subject. 
Here the pleader not only refers to some undefined 
practice, but attempts to impose this practice upon 
undefined cases, and then limits the application thereof 
to what would be “reasonably required” with no defini¬ 
tion or explanation of this term. 

We next inquire, what were “the usual methods of 
contract and lease”? Whose methods were they? 
Where and when were they resorted to? As before 
pointed out, the indictment is devoid of any allegation 
that any of the lands mentioned in any of the executive 
orders were oil or gas bearing; likewise it is entirely 
devoid of any allegation that any well, offset or other¬ 
wise, had ever been drilled in or upon any of said lands. 
It is also devoid of any allegation that Fall or any 
other person had ever made any contract or lease for 
the drilling of any sort, kind or description of well in 
or upon any of said lands. And equally devoid of any 
allegation that Fall had any knowledge or information 
to the effect that there was any “usual method of con¬ 
tract or lease” by which any such lands had thereto¬ 
fore been drilled. 

Having arrived at this marvelous state of uncer¬ 
tainty we come to consider what would be “the least 
number” of such wells “required by the situation then 
existing”? The inquiry hardly requires an answer. 
We are not told and have no way of ascertaining, nor 
are we told that Fall had any knowledge upon the 
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subject. But if there was any way of ascertaining we 
would then come to a further qualification and that is, 
that all of the foregoing was to be accomplished “on 
terms the most advantageous to the United States.” 
What such terms would be we are not told. The 
pleader may know, but if he does, and this Court is 
supposed to substitute its guess for what this phrase 
is intended to mean, still there is no allegation of any 
knowledge or information on Fall’s part on this 
subject. 

If we disregard all technical criticism of this mean¬ 
ingless sentence and treat it as a statement to the effect 
that because of certain conditions in and about certain 
Naval petroleum reserves, there was a situation requir¬ 
ing development work in said reserves, and requiring 
such work to be done by agencies other than those of 
the United States, and that those who were to perform 
the work were to do so under contracts and leases, 
then and in that event the entire operation was one 
calling for the exercise of his unlimited discretion by 
the Secretary of the Navy, and under his sole and 
exclusive control, pursuant to the terms of the Act of 
June 4, 1920, and at the same time it was a subject 
over which the Secretary of the Interior had no au¬ 
thority whatsoever, not only because there was no law, 
rule or regulation vesting him with such authority, but 
because by the expressed terms of the Executive Order 
of March 31, 1921, he was denied such authority. 

In construing this statute, in the Pan American case 
(6 Fed. Rep. 2nd, 43), Judge McCormack said: 

“Congress by this law intrusted to the Secre¬ 
tary of the Navy the conservation, development, 
use, and operation of these valuable and impor¬ 
tant public and governmental lands. * * # In the 
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present consideration it is only necessary to ad¬ 
vert to the Act of June 4th, 1920, as manifesting 
a clear and unmistakable intention by Congress to 
repose exclusive control over the Naval oil re¬ 
serves in the Secretary of the Navy, pursuant to 
the terms of the Act” (p. 56). 

The pleader, however, evidently did not consider 
such to be the law, and evidently assumed and pro¬ 
ceeded upon the theory that the President not only 
could but by the Executive Order of May 31st, 1921, 
did transfer to the Secretary of the Interior certain 
powers and impose upon him certain duties with rela¬ 
tion to the Naval petroleum reserves created or at¬ 
tempted to be created by the aforesaid Executive 
Orders of September and December, 1912. 

The remaining inducement allegations are to the 
effect that from July 1, 1921, to December 11, 1922, 
numerous persons and corporations, competent to do 
such work and perform such service, were desirous of 
entering into such contracts and leases, and among 
them was the Pan American Petroleum Transport 
Company of which Edward L. Doheny was President 
and a director, and he was then actively engaged in 
conducting its business and affairs; and said corpora¬ 
tion “then was also desirous of securing such contracts 
and leases, and was also competent to do such work and 
perform such service.” (E. 6.) 

It will thus be seen that all such persons and cor¬ 
porations, including the Doheny company, were de¬ 
sirous of entering into “such contracts and leases,” 
and each and all of them were “competent to do such 
work and perform such service.” No one was differ¬ 
ent from or better than any of the others. They were 
all alike. Apparently there was no choice. Each was 
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desirous of doing the work, performing the service, 
whatever it was, “on terms the most advantageous to 
the United States. ” 

We recapitulate the inducement allegations os 
follows: 

1. There is no description of any “public lands” of 
the United States, or any lands whatsoever over which 
the United States had any jurisdiction; 

2. There is no adequate or proper description of 
any lands whatsoever; 

3. If any of the lands attempted to be described can 
be said to have constituted Naval petroleum reserves 
Nos. 1 and 2 California, then and in that event such 
lands were in the possession of the Secretary of the 
Navy, and under his sole and exclusive control; 

4. The Executive Order of May 31,1921, if it gave 
Fall any authority whatsoever, limited such authority 

to those lands in said Naval petroleum reserves which / 
were oil and gas bearing; 

5. There is no allegation that there were any such 
oil and gas bearing lands; 

6. The Executive Order of May 31,1921, could not, 
did not, and was not intended to, give Fall, as Secre¬ 
tary of the Interior, any of the powers or duties re¬ 
posed in the Secretary of the Navy by the Act of June 
4,1920. 

7. No law, no rule or regulation having the effect 
of law, placed upon Fall, any duty, or made it necessary 
for him, to consider, or to do any of the things 
attempted to be stated on pages 6 and 7 of the in¬ 
dictment. 

8. Nor did the Executive Order of May 31, 1921, 
impose any such duties upon him; 

9. If any of the things attempted to be described on 
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pages 6 and 7 of the indictment were necessary to be 
considered or to be done, if it is possible to gness or 
surmise wbat they were, then and in that event they 
were matters under the sole and exclusive control of 
the Secretary of the Navy as to which he had un¬ 
limited discretion; 

10. And if the Executive Order of May 31, 1921, 
can be said to have imposed any such duties upon the 
Secretary of the Interior,—and we confidently assert 
that it cannot—then and in that event it was null, void 
and of no effect. 

11. Accordingly, all of these inducement allega¬ 
tions completely fail to set forth any situation out of 
which it can be properly said that Fall was under any 
legal duty or obligation whatsoever. 

(2) THE CONSPIRACY CHARGE. 

Doheny and Fall, continuously from July 1, 1921, to 
December 11, 1922, well knowing all the premises 
aforesaid, “conspired * * * together, and with divers 
persons to the grand jurors unknown, to defraud the 
United States of and concerning its properties and 
rights hereinafter described, to wit: ,, (R. 6). 

We pause here to point out that the two persons 
named and no others are here charged with continu¬ 
ously conspiring to defraud the United States through¬ 
out a stated period of time. The statement that they 
conspired with “divers persons to the grand jurors 
unknown’’ is the statement of an absurdity. If the 
“divers persons” here mentioned were unknown to the 
grand jurors then by the same token it was unknown 
to them that there were such divers persons and this 
being so, it must follow that the grand jurors could 
not know that an unknown person did anything what¬ 
soever. 
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So we have the charge that Doheny and Fall con¬ 
spired to defraud the United States; and this defraud¬ 
ing was to be of two things, t. e., tangibles and in¬ 
tangibles, to wit, property and rights * ‘hereinafter 
described.” 

We here emphasize and point out that the things 
of which the United States was to be defrauded are 
the things “hereafter described” and not the things 
theretofore described. 

We now take up the consideration of the things of 
which the United States was to be defrauded. They 
are as follows: 

PROPERTY 

L Its property aforesaid described in the Ex¬ 
ecutive Order of September 2, 1912, known as 
Naval Petroleum Reserve No. 1; 

2. The oil and gas contained in said property; 

3. The royalty oil and gas which would accrue 
to the United States from the said property; 

4. The royalty oil and gas which would accrue 
to the United States from Naval Petroleum Re¬ 
serve No. 2, described in the Executive Order of 
December 13, 1912. (R. 6-7.) 

RIGHTS 

1. Of conserving the petroleum oil then con¬ 
tained in said properties for future needs of the 
Navy; 

2. To have contracts and leases for said prop¬ 
erties and for the performance of any service in 
connection with the drilling of any wells thereon 
awarded by competitive bidding; 

3. To construct where and when and as the 





40 


Congress might direct storage facilities for fuel 
oil, etc., by competitive bidding; 

4. To sell such royalty oil and gas at competi¬ 
tive bidding; 

5. To have the proceeds thereof paid into the 
United States Treasury; 

6. To buy fuel oil and other petroleum products 
for the Navy by competitive bidding; 

7. To have its business and affairs, and par¬ 
ticularly said business of making such contracts 
and leases transacted by its Secretary of the In¬ 
terior, free from partiality, prejudice and bias due 
to his personal and pecuniary interest in endeavor¬ 
ing to obtain and in obtaining such contracts and 
leases. (R. 7.) 

In the foregoing enumeration we have whatever of 
description there is of the “properties and rights” of 
which the United States was to be defrauded. 

Our first inquiry is, does the foregoing constitute 
any adequate and sufficient description of any prop¬ 
erties or rights of the United States. Our answer is, 
that it does not. And in demonstrating this we will 
first discuss the alleged properties. These are (a) the 
property known as Naval Petroleum Reserve No. 1; 
(b) the oil and gas contained therein; (c) royalty oil 
and gas which would accrue to the United States there¬ 
from, and (d) royalty oil and gas which would accrue 
to the United States from Naval Petroleum Reserve 
No. 2. 

This enumeration follows the pleader’s statement 
that the properties of which the United States was to 
be defrauded were to be described. Consequently, we 
assume that this enumeration is intended as such de- 
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scription. We respectfully assert that it is not a de¬ 
scription of anything, but merely an enumeration of 
things assumed to exist, without any statement of fact 
upon which to predicate such assumption. What 
property had the United States in or to Naval Pe¬ 
troleum Reserve No. IT For answer to this inquiry we 
advert to our previous criticisms of the inducement 
allegations, and confidently assert that there being no 
allegation anywhere in the indictment that any of the 
lands attempted to be described in the Executive 
Orders were public lands, not subject to valid existing 
rights, this reference does not constitute a sufficient 
description of any property of the United States. If, 
then, it is not shown that the United States had any 
property in such lands it necessarily follows that it is 
not shown to have any property in any oil or gas in 
said lands or could have any property in any royalty 
oil or gas to accrue therefrom. 

The pleader has mistaken assumptions for state¬ 
ments. First he has failed to show any property in 
the United States in and to any lands whatsoever. 
Next, having erroneously assumed that he has de¬ 
scribed certain lands, he assumes, without stating such 
to be the fact, that such lands are oil and gas bearing; 
and then, without any statement of any facts which 
would result in royalties, whatever that may mean, 
assumes that royalty oil and gas would accrue to the 
United States. 

As to the alleged rights of the United States of 
which it is alleged it was to be defrauded, it wifi be 
seen that, the first thereof relates to the conservation 
of something assumed but not stated to exist; and this 
thing is assumed to be in “said properties,” which 
are the properties heretofore discussed, and, as before 
demonstrated, not shown to be properties of the United 
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States. Until such is shown to be the case, of course, 
the United States could have no right of conserving 
something therein or thereon. 

The next right relates to contracts and leases for 
“said properties.’* It, of course, could have no such 
rights unless it owned “such properties.” If it owned 
them then any right to have contracts and leases there¬ 
for and for the performance of services in connection 
with drilling wells thereon would be a right to be per¬ 
formed by the Secretary of the Navy and not by Fall, 
and in such event such contracts would not be required 
to be let through competitive bidding. So in any event, 
Fall would have no function to perform and would be 
under no duty in the premises. 

All of the remaining alleged rights, if they existed 
at all, were with relation to matters under the exclusive 
control of the Secretary of the Navy; if not they were 
rights pertaining to matters over which Fall had no 
jurisdiction or authority under any law, rule or regula¬ 
tion, and as to which, under no stretch of the imagina¬ 
tion, can it be said that the Executive Order of May 31, 
1921, was intended to give him any authority what¬ 
soever. . 

(3) THE MANNER AND MEANS BY WHICH THE 

ALLEGED CONSPIRACY WAS TO BE ACCOMPLISHED 

Having merely charged an offence in the language 
of the statute, and recognizing that “It is an elemen¬ 
tary principle of criminal pleading, that when the 
definition of an offence, whether it be .at common law 
or by statute, ‘includes generic terms, it is not suffi¬ 
cient that the indictment shall charge the offence in the 
same generic terms as in the definition but it must 
state the species, it must descend to particulars’” 
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( U . 8 . v. Cruikshank, 92 U. S. 542,558), the pleader has 
qualified and explained the foregoing charge as fol¬ 
lows : 

“which said unlawful and felonious conspiracy 
* * * then and there was one for so defrauding the 
United States by the following means and in the 
manner following to wit:” (p. 10). 

Now we have a charge not of a conspiracy to defraud 
the United States of “its properties and rights” gen¬ 
erally, but in a particular manner and by particular 
means. Accordingly we take up the consideration of 
such manner and means, which are as follows: 

Fall, upon the request of Doheny, “was to award,” 

1. To Pan American, contracts, 

2. To a subsidiary of Pan American, a lease (R. 8). 

He was to do this without competitive bidding, and 

without reference to the willingness or ability of any 
others to compete, and was to do it deceitfully and 
secretly and in a surreptitious manner involving nu¬ 
merous false statements to others desirous of doing the 
work, and to prevent them from competing and to de¬ 
prive the United States of the supposed benefit of such 
. competition; and was not to have an open mind and 
judgment, free from bias and prejudice, but, on the 
contrary, before awarding such lease and contract he 
was to corruptly accept and receive from Doheny large 
sums of money as loans and gifts, whereby the United 
States was to be deprived of the benefits of such com¬ 
petition, and of the honest, impartial and unprejudiced 
* service of said Fall, touching such matters. (R. 8-10.) 

All of which may be summed up in one sentence, *. e.: 
that in consideration of a sum of money paid by 
Doheny to Fall, the latter without exercising an un¬ 
biased judgment was to secretly award certain con- 
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tracts and leases to Doheny’s companies without com¬ 
petitive bidding therefor. 

This, then, is the manner and the means in and 
by which the United States was to be defrauded. And 
this brings us to the inquiry, could the United States 
so be defrauded? Would the “award” of such contract 
and such lease result in any deprivation! Would Fall 
be guilty of any breach of any lawful duty reposing in 
him! 

This, in turn, brings us to a consideration of the 
contracts and leases he ‘‘was to award . 11 

First—He was to award to Pan Ajnerican ‘‘contracts 
for the construction of storage facilities for fuel oil, 
and for the filling of the same with fuel oil, the said 
construction of said storage facilities and the filling 
thereof with fuel oil to be paid for by such crude oil 
belonging to and to accrue to the United States * * # 
from said properties” (R. 8). 

Second—He was to award to a subsidiary of Pan 
American, “a lease, granting and leasing” to such 
subsidiary “the exclusive right and privilege to drill 
for, mine, extract, remove and dispose of all oil and 
gas deposits from “Naval Petroleum Reserve No. 1, 
and authorizing the drilling of an excessive number of 
oil wells in all parts of said property without refer¬ 
ence to the number of wells then reasonably required, 
upon terms enormously profitable” to said subsidiary 
(R. 8). 

The allegation of the indictment is that “the said 
Albert B. Fall • • • was to award” the above men¬ 
tioned contract. That Albert B. Fall, in his individual 
capacity could award any such contract is too absurd 
to admit of discussion. If, on the other hand, it be 
said that he, in his capacity as Secretary of the In- 
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terior, was to award any such contract that is equally 
absurd. The awarding of such contracts by him, as 
such Secretary, would be nothing more than an idle 
gesture. There was no law, nor any rule or regula¬ 
tion having the force of law, which vested him with any 
such authority, and the most strained construction 
possible of the Executive Order of May 31,1921,—even 
were it valid, which it is not, instead of void, which it 
is—cannot possibly result in spelling therefrom any 
such authority. Subject to the many limitations therein 
contained that Executive Order directed the Secretary 
of the Interior to administer and conserve the unap¬ 
propriated lands in Naval Reserve Nos. 1 and 2 that 
were oil and gas bearing; and to “perform any and all 
acts necessary for the protection, conservation and 
administration’’ thereof. To say that any such lan¬ 
guage not only vested the Secretary of the Interior 
with authority but also imposed upon him a legal duty 
to let contracts after competitive bidding, which con¬ 
tracts were to provide for “construction of storage 
facilities for fuel oil” somewhere not stated, and for 
what use not stated, and that such contracts should 
provide for filling such facilities with some sort of 
“fuel oil”, kind not stated, at some time, time not 
stated, and for payment therefor “by such royalty 
crude oil belonging to and to accrue to the United 
States from said properties”, whatever this may mean, 
necessitates an exertion of the imagination not here¬ 
tofore indulged in in Courts of law in the interpreta¬ 
tion of either writen or spoken language. 

If such contracts were to provide for the payment for 
such “facilities” and such “fuel oil” with any “roy¬ 
alty crude oil” coming from Naval Petroleum Re¬ 
serves Nos. 1 and No. 2, then and in that event Fall 
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would be assuming to “exchange or sell the oil and gas 
products thereof ’ 9 which would be a function com¬ 
mitted to the exclusive control of the Secretary of the 
Navy by the express terms of the Act of June 4,1920, 

We pass this contract, therefore, with the observa¬ 
tion that if Fall was to award any such contract it is 
inconceivable that there would be any necessity for 
competitive bidding therefor, inasmuch as it would 
have been quite worthless whether awarded with or 
without bidding therefor. 

We next come to the consideration of the lease to be 
awarded to the Pan American subsidiary. This was to 
be awarded by Fall. It was to be a lease, 4 4 granting 
and leasing * • * the exclusive right and privilege 
to drill for, mine, extract, remove and dispose of all the 
oil and gas deposits from the” Naval Petroleum Re¬ 
serve No. 1, 4 4 and authorizing the drilling of an ex¬ 
cessive number of wells in all parts of said property, 
without reference to the number of wells then reason¬ 
ably required, upon terms enormously profitable to” 
such subsidiary. 

Disregarding such meaningless terms as 4 4 excessive 
number”, 44 reasonably required”, and “enormously 
profitable”, this sentence boils down to the statement 
that Fall was to grant and lease to this company the 
exclusive right and privilege to drill for, mine, ex¬ 
tract, remove and dispose of all (if any) of the oil and 
gas products in Naval Petroleum Reserve No. 1. 

We first observe that this was to be a lease; we next 
observe that it was exclusive and comprehensive, cov- * 
ering the entire reserve; and next that it was to au¬ 
thorize the drilling of the entire area and the extrac¬ 
tion and removal of the entire gas and oil products 
thereof, if any. We, therefore, have provision for a 
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complete development of the property under a lease, 
and a complete disposal of all of the oil and gas (if 
any) therefrom; and this under a lease. With this 
statement it is too obvious for discussion that every¬ 
thing contemplated by such a lease was with reference 
to matters under the exclusive control of the Secre¬ 
tary of the Navy. 

It is not pretended that Fall was acting for or on be¬ 
half of the Secretary of the Navy. In fact, it is not 
even alleged that he was acting in his capacity as 
Secretary of the Interior, but whether he acted as such 
Secretary or in his individual capacity, he would not 
be acting for or on behalf of the United States in re¬ 
spect of any matter as to which he had any authority 
or was under any duty by virtue of any law, or lawful 
rule or regulation, and on the contrary, as it plainly 
appears, he would be acting in a matter which was 
under the sole and exclusive control of the Secretary 
of the Navy. 

At the outset of the charge it was stated that the ob¬ 
ject of the conspiracy was to defraud the United States 
of its property, i. e .: One Naval petroleum reserve and 
certain supposed products therefrom and certain sup¬ 
posed products from another Naval petroleum reserve. 
Descending to particulars and describing the ways 
and means by which this was to be accomplished, the 
pleader has specified certain contracts and leases. As 
to the contracts, as will be seen, they related to the 
construction of certain so-called * * storage facilities”, 
and the filling thereof with “fuel oil”. Under no 
stretch of the imagination could any such acts de¬ 
fraud the United States of two large tracts of land 
somewhere in California. The alleged lease relates 
to but one of these Naval petroleum reserves, and so 
far as we are informed, only granted certain rights to 



drill the lands thereof and to extract and remove the 
oil and gas deposits therefrom, if there were any such; 
but this could not deprive the United States of its 
property in and to the lands, if it had any property 
therein. So that at most, the only property, of which 
the United States was to be defrauded, if any, would 
be such oil and gas as might be obtained by the Doheny 
companies under the said contracts and lease. But 
said contracts and lease, if awarded, would be in the 
nature of contracts and leases dealing with a subject 
matter in nowise committed to Fall and in every re¬ 
spect under the exclusive control of the Secretary of 
the Navy, so that the entire charge of the indictment 
is reduced to the absurd statement that Doheny and 
Fall conspired to have Fall award contracts and a 
lease which would be without any warrant in law and 
would give Doheny *s companies no rights whatsoever; 
and this being so, the United States could in nowise be 
defrauded. 


2. Legal Authorities. 

The authorities in support of the objections here¬ 
inbefore set out are numerous and convincing; and 
most of them state but elementary and fundamental 
principles of pleading. 

It is an elementary principle of pleading that the in¬ 
dictment must be expressed in language that is clear 
and certain. In United States v. Reichert, 32 Fed. 
Rep., at page 147, Mr. Justice Field said: 

“An indictment is to be read to the accused, un¬ 
less the reading is waived. The language, should, 
therefore, be so plain that one of ordinary intelli¬ 
gence can understand its meaning.” 
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In United States v. Cook, 17 Wall, at page 174, it 
was said: 

“Offenses created by statute, as well as offenses 
at common law, must be accurately and clearly 
described in an indictment. * * * With rare ex¬ 
ceptions offenses consist of more than one ingre¬ 
dient, and in some cases of many, and the rule is 
universal that every ingredient of which the of¬ 
fense is composed must be accurately and clearly 
alleged in the indictment, or the indictment will 
be bad and must be quashed.’’ 

In United States v . Mills, 7 Peters, at page 432, it 
was said: 

“In all cases the offense must be set forth with 
clearness and all necessary certainty, to apprise 
the accused of the crime of which he stands 
charged.” 

In Evans v . United States, 153 U. S., at page 587, it 
is said: 

u Even in cases of misdemeanors, the indict¬ 
ment must be free from ambiguity, and leave no 
doubt in the mind of the accused and the court 
of the exact offense intended to be charged, not 
only that the former may know what he is called 
upon to meet, but that, upon a plea of former ac¬ 
quittal or conviction, the record may show with 
accuracy the exact offense to which the plea re¬ 
lates. United States v. Simmons, 96 U. S. 360; 
United States v. Hess, 124 U. S. 483, Pettibone v. 
United States, 148 *U. S. 197.” 

In the opinion in Goldberg v . United States, 277 
Fed. Rep. 211, at p. 215, it was said: 

* 

“The true test of the sufficiency of an indict¬ 
ment is that it sets forth the facts which the 
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pleader claims constitute the alleged transgres¬ 
sion so distinctly as to advise the accused of the 
charge which he has to meet and give him a fair 
opportunity to prepare his defense, so particular¬ 
ly as to enable him to avail himself of a convic¬ 
tion or acquittal in defense of another prosecution 
for the same offense, and so clearly that the court 
may be able to determine whether the fafets there 
stated are sufficient to support a conviction. 
United States v. Hess, 124 IJ. S. 483, 487, 8 Sup. 
Ct. 571, 31 L. Ed. 516; Miller v. United States, 133 
Fed. 337, 341, 66 C. C. A. 399; Armour Pkg. Co. v. 
United States, 153 Fed. 1, 16, 17, 82 C. C. A. 135, 
14 L. R. A. (N. S.) 400; Fontana v. United States 
(C. C. A.), 262 Fed. 283, 286. ” 

The fact that a defendant is represented by counsel 
does not change the rule so clearly expressed by Mr. 
Justice Field in United States v. Reichert , supra, as to 
the necessity for the use, in the indictment, of plain 
language. Even counsel should not be compelled to 
wend their way through a labyrinth of words whose 
meaning is as obscure as a London fog. 

1 ‘ The indictment must be free from ambiguity, 
and leave no doubt in the mind of the accused- 
and the court of the exact offense intended to be 
charged.” ( Evans v. United States, supra.) 

“In order, however, that men should be pun¬ 
ished for crime, the indictment should give them 
information of the specific offense charged against 
them. If such information be not given defen¬ 
dants in an indictment, they do not know what 
evidence they must meet at the trial, and their 
plight is indeed bad, if they shall have prepared 
to meet the case of the Government, as they un¬ 
derstand it, and find that they are called upon to 
meet an entirely different case.” 

United States v . Reiner, 275 Fed. Rep. at p. 705. 


What is the situation in the instant case? The in¬ 
dictment purports to charge a conspiracy to defraud 
the United States. To one person it may seem that it 

was intended by the indictment to charge that the 

- *1 

United States had been deprived of something in 
some incomprehensible way and by incomprehensible 
means. To another it might seem that the indictment 
sought to charge that Fall had fraudulently and 
through misrepresentations obtained gifts and loans 
from Doheny. To a third it might seem that it was 
intended in the indictment to charge a conspiracy to 
defraud the persons and corporations who, it is al¬ 
leged, were desirous of entering into certain contracts 
and leases, but to whom such leases and contracts were 
not given. It is our contention, however, that if the 
indictment intended to charge a conspiracy to de¬ 
fraud the United States, the charge must be predicated 
upon the assumption that Fall was under a duty to 
do certain things, while in the indictment certain 
facts are alleged which show that such duty was 
vested, not in Fall, but in the Secretary of the Navy. 

Such a confused and uncertain pleading does not 
meet the requirements laid down by the courts. The 
rule is well expressed in Miller v. United States, 133 
Fed. Rep. at page 341, where Sanborn, J. (Van- 
Devanter and Hook, J. J., concurring) said: 

i> 

“The contention upon which counsel for the de¬ 
fendants seem to rely most confidently is that the 
indictment does not disclose the scheme or artifice 
to defraud with the necessary clearness and cer¬ 
tainty. Every man is presumed to be innocent 
until his guilt is established. When one is in¬ 
dicted for a serious offense, the presumption is 
that he is not guitly, and that he is ignorant of the 
supposed facts upon which the charge against him 
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is founded. He is unable to secure and present 
the evidence in his defense—indeed, he is de¬ 
prived of all reasonable opportunity to defend— 
unless the indictment clearly discloses the facts 
upon which the charge of the commission of the 
offense is based. It must set forth the facts which 
the pleader claims constitute the alleged trans¬ 
gression so distinctly as to advise the accused of 
the charge which he has to meet, so fully as to 
give him a fair opportunity to prepare his de¬ 
fense, so particularly as to enable him to avail 
himself of a conviction or acquittal in defense of 
another prosecution for the same crime, and so 
clearly that the court, upon an examination of the 
indictment, may be able to determine whether or 
not, under the law, the facts there stated are 
sufficient to support a conviction. United States 
v. Hess, 124 U. S., 483, 486, 487, 8 Sup. Ct. 571, 
31 L. Ed. 516; United States v. Post (D. C.), 113 
Fed., 852.” 

In Davis v. Utah Territory, 151 U. S. at page 265, 
Mr. Justice Harlan said: 

“In respect to the forms of pleadings in crimi¬ 
nal actions and the rules by which their suffi¬ 
ciency is to be determined, it is provided that the 
indictment must contain a clear and concise state¬ 
ment of the acts or omissions constituting the of¬ 
fense, with such particulars as to time, place, per¬ 
son, and property, as will enable the defendant to 
understand distinctly the character of the of¬ 
fence charged, and to answer the indictment; and 
must be direct and certain as regards the party 
and the offence charged, and the particular cir¬ 
cumstances of the offence. The words used in the 
indictment are to be construed according to their 
usual acceptance in common language, except such 
words and phrases as are defined by law, and they 
are to be construed according to their legal mean¬ 
ing.” 


Nor can the effect and force of an indictment for 
conspiracy be determined by considering only a por¬ 
tion thereof. The pleading must be considered as a 
whole. As was said in Hamburg-American Steamship 
Co . v . United States, 250 Fed. Rep. 747, at p. 757: 

“That court (the Supreme Court of the United 
States) has also more than once said that it is 
important to keep in mind in a case like the pres¬ 
ent one that the character and effect of the con¬ 
spiracy is not to be judged by dismembering it 
and viewing its separate parts, but only by look¬ 
ing at it as a whole. 1 ’ 

In United States v. Patten, 226 U. S. 544 it was said: 

“It hardly needs statement that the character 
and effect of a conspiracy is not to be judged by 
dismembering it and viewing its separate parts, 
but only by looking at it as a whole.” 

Considered as a whole, the indictment in the instant 
case is defective upon two grounds: (1) It is ambig¬ 
uous and fails to state the offense charged with clear¬ 
ness and certainty; and (2) By negativing its own 
premise and assumption, it has failed to state any of¬ 
fense. In either event and for either reason the de¬ 
murrer should be sustained. 

In Shaw v. United States, 292 Fed. Rep. 339, at p. 
344, it was said: 

“It is a general rule, that from the face of the 

. indictment itself it must judicially appear to the 
court that an offense has been committed. ‘The 
omission of any fact or circumstance necessary to 
constitute the offense will be fatal.’ 1 Wharton 
on Crim. Law (7th and Rev. Ed.) Sec. 285. This 
must be so on principle, because a verdict is of no 
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more aid than a plea of guilty when the court 
comes to inquire whether punishment may be in¬ 
flicted. Chief Justice Marshall, in The Hoppet, 7 
Cranch, 389, 394 (3 L. Ed. 380), said that one of 
the reasons for the rule that the accusation on 
which the prosecution is founded should state the 
crime which is to be proved, and state such a crime 
as will justify the judgment to be pronounced, was 
‘that the court may see with judicial eyes that the 
fact, alleged to have been committed, is an offense 
against the laws, and may also discern the pun¬ 
ishment annexed by law to the specific offense.’ 
In U. S. v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588, 
it is said: 

‘It must be made to appear—that is to say, ap¬ 
pear from the indictment, without going further 
—that the acts charged will, if proved, support a 
conviction for the alleged offense.’ ” 

In United States v. Hess, 124 XJ. S. 483, Mr. Justice 
Field, in delivering the opinion of the Court, said at 
p.486: 

“The general and, with few exceptions of which 
the present is not one, the universal rule, on this 
subject, is, that all the material facts and circum¬ 
stances embraced in the definition of the offense 
must be stated, or the indictment will be defective. 
No essential element of the crime can be' omitted 
without destroying the whole pleading. The omis¬ 
sion cannot be supplied by intendment, or impli¬ 
cation, and the charge must be made directly and 
not inferentially, or by way of recital. * # * As a 
foundation for the charge, a scheme or artifice to 
defraud must be stated, which the accused either 
devised or intended to devise with all such partic¬ 
ulars as are essential to constitute the scheme or 
artifice, and to acquaint him with what he must 
meet on the trial.” 
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The indictment herein, as “the material facts and 
circumstances” of the offense, sets forth two Execu¬ 
tive Orders issued in 1912, by which the president pre¬ 
sumably attempted to withdraw from public entry 
“public land,” not “subject to valid existing rights” 
in some territory in California which is characterized 
as “Naval Petroleum Reserves.” There is no allega¬ 
tion, however, in the indictment that the statements 
contained in the orders, or any of them, are true or 
that they are to be considered as allegations of fact in 
the indictment. The description of the lands is ex¬ 
pressed in technical words and symbols and without 
any explanation of their meaning in ordinary language. 
There is no allegation either in the orders or in the 
indictments that the lands attempted to be described, 
or any of them, are “public lands,” nor is there any al¬ 
legation that all, part or none of them are not subject 
to such “valid existing rights.” 

It is further alleged that on June 4, 1920, an Act of 
Congress provided for the taking by the Secretary of 
the Navy of the possession of public lands including 
those in the reserve mentioned and “on which there 
were no pending claims”. Such lands, however, are 
not further more adequately described except as has 
been previously mentioned, nor is it alleged whether 
as to any, none or all thereof there were “no pending 
claims”. 

It is also stated that such Act of June 4, 1920, pro¬ 
vided for the conservation, development, use and ope¬ 
ration of the lands, in the discretion of the Secretary 
of the Navy, directly, or by contract, lease or otherwise. 

The indictment then states that on May 31,1921, the 
President made an Executive Order which directed the 
Secretary of the Interior to administer and conserve 
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all of the “oil and gas bearing lands ’ 9 in the afore¬ 
said reserves, subject to the supervision of the Presi¬ 
dent, subject to the conditions and limitations con¬ 
tained in * * • the existing laws; and that no gen¬ 
eral policy as to drilling or reserving lands located in 
a Naval Reserve shall be changed or adopted except 
upon consultation and in cooperation with the Secre¬ 
tary or Acting Secretary of the Navy. 

There is, however, no allegation that there are “oil 
and gas hearing lands” in said Petroleum Reserve 
(which Reserves have not been adequately described), 
nor is there any direct allegation that by reason of 
the issuance of such Executive Order a legal duty or 
obligation was imposed upon Fall or the Secretary of 
the Interior which, acording to the alleged conspiracy 
he was to violate. Nor is there any allegation that by 
reason of the issuance of such order by the President, 
Fall, as Secretary of the Interior, was entrusted with 
the powers and duties theretofore imposed in the Secre¬ 
tary of the Navy by the Act of June 4,1920. 

Even this partial enumeration of the “material facts 
and circumstances” contained in the indictment is 
sufficient to demonstrate that the document has failed 
to meet the requirements laid down in the authorities 
hereinbefore cited. It is evident that the pleader has 
failed to “furnish the accused with such a description 
of the charge against him as will enable him to make 
his defense and to acquaint him with what he must 
meet on the trial.” (United States v . Hess, supra.) 

It also appears that the indictment has failed to 
charge “directly and not inferentially” essential ele¬ 
ments of the pleading, which cannot be supplied by 
intendment or implication. The indictment has not only 
failed to set forth facts which show that Fall was 
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placed under a legal duty, but, on the contrary, it has 
alleged facts which show that such duty was vested in 
the Secretary of the Navy. 

We have hereinbefore pointed out numerous in¬ 
stances where the indictment has failed to allege, di¬ 
rectly, certain essential facts. These cannot be sup¬ 
plied by intendment, inference or implication. The re¬ 
quirement was clearly expressed in United States v. 
Hess , at p. 486, in the following language: 

“No essential element of the crime can be 
omitted without destroying the whole pleading. 
The omission cannot be supplied by intendment or 
implication, and the charge must be made directly 

and not inferentially, or by way of recital.” 

* 

The offence sought to be charged in the indictment 
herein is that the defendants conspired to defraud the 
United States. The United States was, as alleged, to 
be defrauded as to certain property and as to certain 
rights. Both property and rights, if any, consist of 
and relate to lands mentioned in Executive Orders re¬ 
ferred to in the indictment, and oil and gas contained 
in such property, and royalty oil and gas, which might, 
under certain conditions, accrue to the United States 
from said property. 

Thus we have the remarkable situation that nowhere 
in the indictment is there the direct allegation that 
the lands, or any portion of them, mentioned in the in¬ 
dictment, are public lands of the United States nor 
that, if so, they are oil and gas bearing lands. There 
is merely the recital of certain Executive Orders, with¬ 
out any allegation that any of the statements contained 
in such Executive Orders are statements of facts. 

However, even if the lands had been alleged to be 



public lands of the United States, and even if it had 
been alleged that they were oil and gas bearing lands, 
that would not have been sufficient. The executive 
Orders clearly apply not to public lands, but to public 
lands that are oil and gas bearing lands. These orders 
also clearly apply only to such public lands and oil 
and gas bearing lands which are not subject to valid 
existing rights. 

There is, however, no direct allegation in the indict¬ 
ment that such lands are not subject to “valid existing 
rights” nor that as to such lands or any part of them 
there were “no pending claims”. Moreover, there is no 
direct allegation that royalty oil and gas (the existence 
of which also is not alleged) would accrue to the United 
States, nor that royalties were due to the United States. 

We therefore have in the instant case the further 
remarkable situation that, although the indictment 
purports to charge the defendants with having con¬ 
spired to defraud the United States as to certain prop¬ 
erty and rights, nowhere in the indictment is it directly 
alleged that such property and rights exist. In other 
words, it is charged that the defendants conspired to 
defraud the United States. Yet, in the indictment, 
there is no allegation of the existence of anything con¬ 
cerning which the United States could have been de¬ 
frauded. 

As before stated, these material allegations cannot 
be supplied by intendment or implication. In Petti - 
bone v . United States, 148 U. S. 197, at page 202, Mr. 
Chief Justice Fuller, in delivering the opinion of the 
court, said: 

“The general rule in reference to an indictment 
is that all the material facts and circumstances 
embraced in the definition of the offence must be 
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stated, and that, if any essential element of the 
crime is omitted, such omission cannot be supplied 
by intendment or implication. The charge must 
be made directly and not inferentially or by way 
of recital. United States v. Hess, 124 U. S. 483, 
486. And in United States v. Britton, 108 U. S. 
199, it was held, in an indictment for conspiracy 
under section 5440 of the Revised Statutes, that 
the conspiracy must be sufficiently charged, and 
cannot be aided by averments of acts done by one 
or more of the conspirators in furtherance of the 
object of the conspiracy.’’ 

Referring to the facts in the case of Pettibone v. 
United States, Mr. Chief Justice Fuller further said, 
at pages 202 and 203: 

“This is a conviction for conspiracy, corruptly 
and by threats and force, to obstruct the due ad¬ 
ministration of justice in the Circuit Court of the 
United States for the District of Idaho, and the 
combination of minds for the unlawful purpose 
and the overt act in effectuation of that purpose 
must appear charged in the indictment. 

This indictment does not in terms aver that it 
was the purpose of the conspiracy to violate the 
injunction referred to, or to impede or obstruct the 
due administration of justice in the Circuit Court; 
but it states, as a legal conclusion from the previ¬ 
ous allegations, that the defendants conspired so 
to obstruct and impede. It had previously averred 
that the defendants conspired by intimidation to 
compel the officers of the mining company to dis¬ 
charge their employees and the employees to leave 
the service of the company, a conspiracy which 
was not an offence against the United States, 
though it was against the State. Rev. Stat. Idaho, 
Sec. 6541. The injunction was also set out, and it 
was alleged that the defendants did intimidate 
and compel the employees to abandon work; but 
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the indictment nowhere made the direct charge 
that the purpose of the conspiracy was to violate 
the injunction, or to in interfere with proceedings 
in the Circuit Court .* 9 

Because of the absence of direct necessary allega¬ 
tions which could not be supplied by implication the 
court reversed the judgment of conviction and the 
cause was remanded with instructions to quash the 
indictment and discharge the defendants. 

Referring to prior and similar cases, it was said in 
the Pettibone case at page 205: 

“Under Section 5398, every person who know¬ 
ingly and wilfully obstructs, resists or opposes any 
officer of the United States in serving or attempt¬ 
ing to serve or execute any mesne process or war¬ 
rant, or any rule of or order of any court of the 
United States, may be imprisoned and fined. It 
was held in United States v. Tinklepaugh, 3 
Blatchford, 425, that an indictment under this 
section must distinctly state and charge that a 
legal process, warrant, etc., was issued by a court 
of the United States, and was in the hands of some 
officer of the United States for service who had au¬ 
thority to serve the same, and that after such pro¬ 
cess was in the hands of the officer for service 
some one knowingly and wilfully obstructed, re¬ 
sisted, or opposed him in serving or attempting to 
execute the same. And in United States v. Stowell, 
2 Curtis, 153, it was decided that an averment 
that the warrant resisted was issued by a commis¬ 
sioner was not good, but the facts constituting the 
due issue must be recited, and the absence of an 
averment that the commissioner who issued the 
warrant was thereto authorized, could not be aided 
by referring to the court records. United States 
v. Wilcox, 4 Blatchford, 391.** 


In White v. United States, 113 Fed. Rep. at p. 854, it 
was said: 

“The well established principle of criminal 
pleading, which requires direct, positive, and affir¬ 
mative allegations of every point necessary to be 
proven, is too well established to require extended 
consideration. Nothing in a criminal case can be 
charged by implication, intendment, or recital, but 
every fact necessary to constitute the crime must 
be directly and affirmatively alleged. • * • No 
matter how fraudulent or criminal any act or 
series of acts may appear by implication, or how 
repugnant to enlightened intelligence and moral¬ 
ity it may appear by a general statement of a case, 
no person should be put upon trial upon issues 
not clearly alleged. In this case the dishonest and 
fraudulent intentions of the defendant would be 
the question to be passed upon by the jury, and 
should be clearly stated.** 

In the Pettibone case the defendants were charged 
with having conspired, corruptly and by threats of 
force and violence, to obstruct the due administration 
of justice in a Circuit Court of the United States. The 
indictment was directed to be quashed because 
although the injunction was set forth therein, it was 
not directly charged in the indictment that the pur¬ 
pose of the conspiracy was to violate the injunction or 
to interfere with the proceedings in the Circuit Court. 

So in the instant case, where the charge is made in 
the indictment that the defendants conspired to de¬ 
fraud the United States as to property and rights, and 
the existence of neither of these is directly alleged, 
the demurrer to the indictment, it is respectfully sub¬ 
mitted, should be sustained. 
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There is a like absence of material averments which 
would show that an authority or duty or obligation had 
been imposed upon the defendant Fall. The indict¬ 
ment purports to charge a conspiracy in which Fall 
was to give to Doheny a lease. Unless, therefore, Fall 
possessed some authority to execute such lease and un¬ 
less he rested under some duty or obligation in respect 
thereto, the indictment must be insufficient. 

There is no direct allegation in the indictment set¬ 
ting forth those essential facts. What is done, in that 
connection, is to set forth executive orders and to refer 
to statutes which relate to Petroleum Reserves and to 
oil and gas bearing lands which are not subject to 
valid existing rights. That the existence of these is 
nowhere alleged in the indictment has hereinbefore 
been pointed out. The orders and statutes do not re¬ 
cite that Fall or the Secretary of the Interior is au¬ 
thorized to make a lease, nor do they attempt to define 
his powers, duties or obligations in that respect, ex¬ 
cept that in the Executive Order of President Harding, 
dated May 31,1921, it is stated: 
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“Under the provisions of the Act of Congress 
approved February 25,1920(41 Stat. 437), author¬ 
izing the Secretary of the Interior to lease produc¬ 
ing oil wells within any naval petroleum reserve; 
authorizing the President to permit the drilling of 
additional wells or to lease the remainder or any 
part of a claim upon which such wells have been 
drilled, and under authority of the act of Congress 
approved June 4,1920 (41 Stat. 912) directing the 
Secretary of the Navy to conserve, develop, use 
and operate, directly or by contract, lease, or other¬ 
wise, unappropriated lands in naval reserves, the 
administration and conservation of all oil and gas 
bearing lands in naval petroleum reserves Nos. 
1 and 2, California, and naval petroleum reserve 
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No. 3 in Wyoming, and naval shale reserves in 
Colorado and Utah, are hereby committed to the 
Secretary of the Interior subject to the supervision 
of the President, but no general policy as to drill¬ 
ing or reserving lands located in a naval reserve 
shall be changed or adopted except upon consul¬ 
tation and in cooperation with the Secretary or 
Acting Secretary of the Navy. The Secretary of 
the Interior is authorized and directed to perform 
any and all acts necessary for the protection, con¬ 
servation, and administration of the said reserves, 
subject to the conditions and limitations contained 
in this order and the existing laws or such laws as 
may hereafter be enacted by Congress pertaining 
thereto.” (pp. 5 and 6.) 

The indictment does not allege what duty nor even 
whether any duty was imposed upon the Secretary of 
the Interior by such order. 

The failure of the indictment to contain such an al¬ 
legation is significant. The pleader may well have 
hesitated to incorporate such a charge therein. Gov¬ 
ernor Thomas, constitutional lawyer and former 
United States Senator from Colorado, and a member 
thereof at the time of the passage of the Act of June 
4,1920, commenting upon the effect of this order says: 

“He is a bold man who would assert that by 
a stroke of the pen the President may transfer 
from one department to another the administra¬ 
tion of a great public trust created and committed 
by law to the control of a designated trustee.” 

The Congress has by statute defined the duties of 
the Secretary of the Interior (3 Fed. Stat. anno., p. 
947) and of the Secretary of the Navy (6 Fed. Stat. 
1043, et seq.). 

Article II, Sec. 2 of the Constitution of the United 
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States, provides that 4 ‘he (the President) shall take 
care that the laws be faithfully executed.” 

This provision of the Constitution, however, does 
not authorize the President to delegate to the Secre¬ 
tary of the Interior powers, duties and obligations 
which the Congress by statute has vested in the Sec¬ 
retary of the Navy, or vice versa. That would bestow 
on the executive a law-making power. As was said in 
Field v. Clark, 143 U. S., p. 692: 

“That Congress cannot delegate legislative 
power to the President is a principle universally 
recognized as vital to the integrity and mainten¬ 
ance of the system of government ordained by the 
Constitution.” 

In Eight Hour Law, 19 Op. Attorney General 686, it 
was said: 

“The President has, under the Constitution and 
laws, certain duties to perform, one of these being 
to take care that the laws be faithfully executed; 
that is that the other executive and administra¬ 
tive officers of the Government faithfully perform 
their duties. But the statutes regulate and pre¬ 
scribe these duties, and he has no more power to 
add to or subtract from the duties imposed upon 
subordinate executive and administrative officers 
by the law than those officers have to add to or 
subtract from his duties.” 

We here refer to the brief of counsel for appellant 
Doheny where will be found the (a) legislative, (b) 
executive, and (c) judicial denunciation of the Execu¬ 
tive Order of May 31,1921, as absolutely void. 

And in Kendall v. United States, 12 Peters 607, at 
p. 610, it was said: 
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“ There are certain political duties imposed 
upon many officers in the executive department, 
the discharge of which is under the direction of 
the President. But it would be an alarming doc¬ 
trine, that Congress cannot impose upon any exec¬ 
utive officer any duty they may think proper, 
which is not repugnant to any right secured and 
protected by the Constitution; and in such cases 
the duty and responsibility grow out of and are 
subject to the control of the law, and not to the 
direction of the President. 1 * 

In this case it had been urged upon the Court that 
the Postmaster General was alone subject to the direc¬ 
tion and control of the President, with respect to the 
execution of a duty imposed upon him by law, and that 
this authority on the part of the President arose out of 
the provision of the Constitution requiring the Presi¬ 
dent to see to the faithful execution of the laws. Com¬ 
menting upon this, the Court at p. 613 said: 

“This is a doctrine that cannot receive the 
sanction of this court. It would be vesting in the 
President a dispensing power, which is not coun¬ 
tenanced for its support in any part of the Con¬ 
stitution; and is asserting a principle, which, if 
carried out in its results, to all cases falling within 
it, would be clothing the President with a power 
entirely to control the legislation of Congress and 
paralyze the administration of justice. 

To contend that the obligation imposed on the 
President to see the laws faithfully executed, im¬ 
plies a power to forbid their execution, is a novel 
construction of the Constitution, and entirely in¬ 
admissible.” 

If it be said that the Executive Order of May 31st, 
1921, gave to the Secretary of the Interior authority to 
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do any of the things, the doing of which had been im¬ 
posed upon the Secretary of the Navy by the Act of 
June 4, 1920, would that not have been on the part of 
the President an act which forbade the execution of the 
Act of June 4, 1920, and the consequent paralyzing of 
legislation? 

In the Pan-American case Judge McCormack said: 

“If the Executive Order of May 31st, 1921, pur¬ 
ports to confer upon the Secretary of the Interior 
the authority which Congress had lodged exclu¬ 
sively in the Secretary of the Navy it is, in my 
opinion, void to that extent. The President in 
peace time could not even, under his powerful and 
extensive general executive authority, transfer 
from one member of his Cabinet to another mem¬ 
ber of his Cabinet powers and duties that had 
been conferred by the Congress on a specified 
Cabinet officer that called for the exercise of dis¬ 
cretion by the Cabinet officer from whom such 
power is attempted to be transferred # • * The 
office of Secretary of the Navy was created by 
Act of Congress, and the Congress under the Con¬ 
stitution is given sole power to provide and main¬ 
tain a Navy. The administration and conserva¬ 
tion of the Naval petroleum Teserves comes within 
the power conferred by the people upon Congress 
alone, and in delegating certain and specific pow¬ 
ers and rights to the Secretary of the Navy with 
respect to the Naval petroleum reserves, which 
called for the exercise of such officer’s discretion, 
it must be held that Congress did not intend that 
some other branch of the Government could trans¬ 
fer this power to some other officer, or divest the 
officer in whom Congress reposed the authority, of 
the power which Congress has conferred upon such 
officer exclusively. No branch of the Government 
but Congress can divest or transfer the power so 
delegated. Even the Secretary of the Navy him- 



self cannot delegate or transfer essentially dis¬ 
cretionary powers concerning the Naval petroleum 
reserves, which have been reposed in him exclu¬ 
sively by the Congress.” (Pan American case, 
supra, p. 87.) 

We think from the foregoing that there can be no 
question but that if the Executive Order was intended 
to transfer, or upon its face purports to transfer, any of 
the powers or duties of the Secretary of the Navy under 
the Act of June 4,1920, from the Secretary of the Navy 
to the Secretary of the Interior, such order was illegal, 
null and void, and created no color of authority whatso¬ 
ever in the Secretary of the Interior. 

It being established that the Act of the President in 
promulgating the Executive Order, in so far as it at¬ 
tempted to confer upon the Secretary of the Interior 
any authority concerning matters which had been con¬ 
fided solely and exclusively to the Secretary of the 
Navy by the Act of June 4,1920, such Executive Order 
in legal contemplation is as inoperative as though it 
had never been promulgated, and that being so it con¬ 
ferred no rights, imposed no duties, created no office, 
and could not be the basis for any color of legal au¬ 
thority whatsoever. 

On this proposition we think the decision of the 
Supreme Court of the United States in Norton v. Shel¬ 
by County (118 U. S. 425), is controlling, final and 
conclusive. The situation in that case was so similar 
to that in the instant case that it is important that the 
facts should be fully understood. 

The Board of Commissioners of Shelby County, Ten¬ 
nessee, had issued certain bonds in payment of a sub¬ 
scription by the County to stock in a certain railroad 
company. On February 25, 1867, the County Court of 


any County through which that railroad might run was 
authorized to subscribe to its capital stock. On March 
7th the Legislature reorganized the City of Memphis 
and enacted that the powers theretofore vested in the 
Quarterly Court should be vested in the Board of Com¬ 
missioners created by the Act. This act of the Legisla¬ 
ture was subsequently held by the Supreme Court of 
Tennessee to be unconstitutional and invalid, and the 
Board created by it to have had no legal existence. The 
Board, however, before it was so held, had organized 
and had performed the functions of the County Court 
until November, 1869, and among other things had sub¬ 
scribed in the name of the County to the stock of the 
railroad company and had issued bonds in payment of 
such subscription. Suit was brought to enforce pay¬ 
ment of such bonds, and when the case was before the 
Supreme Court of the United States it was insisted, on 
behalf of the bondholders, that even though the Act 
creating the Board of Commissioners and authorizing 
the Board of Commissioners to discharge functions 
such as those above enumerated should be condemned 
as unconstitutional, yet the subscription to the stock 
and the issuance of the bonds in payment therefor were 
binding upon the County, upon the theory that they 
had been issued under color of law, or because they 
had been issued by de facto officers. In passing upon 
this contention the Court, at page 441, said: 

“But it is contended that if the act creating 
the Board was void, and the Commissioners were 
not officers de jure, they were, nevertheless, officers 
de facto and that the acts of the Board as a de 
facto court are binding upon the County. This 
contention is met by the fact that there can be no 
officer, either de jure or de facto, if there be no 
office to fill. As the Act attempting to create the 
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office of Commissioner never became a law, the 
office never came into existence. Some persons * 
pretended that they held the office, but the law 
never recognized their pretensions, nor did the Su¬ 
preme Court of the State. Whenever such pre¬ 
tensions were considered in that Court, they were 
declared to be without any legal foundation, and 
the Commissioners were held to be usurpers . 

The doctrine which gives validity to acts of 
officers de facto, whatever defects there may be 
in the legality of their appointment or election, is 
founded upon considerations of policy and neces¬ 
sity, for the protection of the public and individ¬ 
uals whose interests may be affected thereby. Of¬ 
fices are created for the benefit of the public, and 
private parties are not permitted to inquire into 
the title of persons clothed with the evidence of 
such offices and in apparent possession of their 
powers and functions. For the good order and 
peace of society their authority is to be respected 
and obeyed until in some regular mode prescribed 
by law their title is investigated and determined. 
It is manifest that endless confusion would result 
if in every proceeding before such officers their 
title could be called in question. But the idea of 
an officer implies the existence of an office which 
he holds. It would be a misapplication of terms 
to call one an officer who holds no office, and a 
public office can exist only by force of law. This 
seems to us so obvious that we should hardly feel 
called upon to consider any adverse opinion on the 
subject, but for the earnest contention of plaintiff’s 
counsel, that such existence is not essential, and 
that it is sufficient if the office be provided for by 
any legislative enactment, however invalid. Their 
position is, that a legislative act, though uncon¬ 
stitutional, may in terms create an office, and noth¬ 
ing further than its apparent existence is neces¬ 
sary to give validity to the acts of its assumed 
incumbent. That position, although not stated in 
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this broad form, amounts to nothing else. It is 
difficult to meet it by any argument beyond this 
statement. An unconstitutional act is not a law; 
it confers no rights; it imposes no duties; it af¬ 
fords no protection; it creates no office; it is, in 
legal contemplation, as inoperative as though it 
had never been passed/* 

We know of no decision by the Supreme Court of the 
United States where the law as above laid down has in 
any respect been curtailed, modified or diminished. If 
then, a Board of Commissioners which came into exist¬ 
ence as the result of an Act of the Legislature and 
which functioned in accordance with the provisions of 
such Act, was not even a de facto board, and what was 
done by them while so acting was not done under 
color of law because the statute under which they were 
created and acted was held to be unconstitutional, and, 
therefore, in legal contemplation as inoperative as 
though never passed, how much less, if any such thing 
be possible, was Fall, a de facto officer, and his acts 
lacking in color of law or in color of legal authority, 
where there was no legislative enactment creating or 
purporting to create any position in which he was au¬ 
thorized to act, and the only semblance of title or au¬ 
thority under which he could act was an Executive 
Order in the nature of legislation promulgated by the 
President of the United States who had no authority 
whatsoever to legislate upon any subject, and certainly 
none concerning a subject on which Congress had legis¬ 
lated? 

“Exclusive control over the Naval Reserves” hav¬ 
ing been vested by the Congress in Secretary of the 
Navy, and the President not having authority to trans¬ 
fer such powers of control to the Secretary of the In- 
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terior, it follows that no one could obtain a lawful right 
of entry upon the lands referred to in the indictment, 
by contract, lease or otherwise, except through the 
Secretary of the Navy. 

It must ever be remembered that the disposition of 
the public property of the United States is committed 
by the Constitution of the United States to the legis¬ 
lative and not to the executive branch of the Govern¬ 
ment : 


“The Congress shall have power to dispose of 
and make all needful rules and regulations re¬ 
specting the * * * property belonging to the United 
States.’* Constitution, Art. IV, Sec. 3, Par. 2. 

It is vitally necessary to constantly observe that the 
Secretary of the Navy was not, as an executive officer 
of the President’s Cabinet, empowered to deal with 
the naval reserve lands. An executive function, sub¬ 
ject to the supervision of the President, had not been 
committed to him. The Congress of the United States, 
“the custodian of the public lands,” exercising its con¬ 
stitutional powers directly, and not through the Presi¬ 
dent, had selected the Secretary of the Navy as its 
agent to act for it, the legislative branch of the Govern¬ 
ment, in the matter of dealing with the naval reserve 
lands. Nothing that the President might do, after 
Congress had selected such an agency, could give any 
one else any duty, any right, any color of right, in the 
performance of functions which the Congress had com¬ 
mitted exclusively to another as its representative and 
agent. White, et at., v. Mechanics Securities Corp., 
269 U. S. 283, decided by the Supreme Court, affirm¬ 
ing this Court, December 14, 1925, in which case the 
Supreme Court, speaking by Mr. Justice Holmes, said: 
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269 U. S. 283, decided by the Supreme Court, affirm¬ 
ing this Court, December 14, 1925, in which case the 
Supreme Court, speaking by Mr. Justice Holmes, said: 
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“The United States seized the property in ques¬ 
tion from an enemy and of course could do with it 
what it liked. When it comes into court and seeks 
to appropriate it there is a natural notion that it 
has elected to use its power. Its power could not 
be denied if the Attorney General were the com¬ 
plete mouthpiece of its will . But whatever his 
authority, it is subordinate to Congress; and Con¬ 
gress has more authentically declared the sover¬ 
eign intent by the statute to which we have re¬ 
ferred.’ 1 (Italics our8) 

Indeed, nothing that the President might have done, 
in the absence of such legislation as that contained in 
the Act of June 4, 1920, could have constituted color 
of authority for the action of any executive officer in 
dealing with or disposing of property of the United 
States. 

The source of authority to deal with public lands is 
not the President in any case. It is the Congress. 
Congress in legislating on that subject is not merely 
regulating the exercise of an executive function. It 
is creating an agency for the carrying on of one of its 
constitutional functions. It is indisputable that— 

“the President of the United States has no 
power to transfer the administration of the naval 
reserves from the Navy Department where Con¬ 
gress, the custodian of the public lands, had placed 
it, into the Interior Department, where Congress 
had not placed it.” (Government’s brief, U. S. v . 
Pan American Co., C. C. A. 9, page 284) 

.We agree. The Executive Order in this case, which 
all have agreed and the courts have found was void, 
is analogous to the void, because unconstitutional, 
legislative act before the Supreme Court of the United 
States in Norton v. Shelby Co., supra. 
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We observe again, the legal principles announced in 
that case, in the opinion of Mr. Justice Field, speaking 
for a unanimous court, have never been modified or 
diminished, but have been frequently reaffirmed in later 
decisions of the Court. McClaughry v. Deming, 186 
U. S. 49; Tulare Irrigation District v. Shepard, 185 
U. S. 1, 14. Precisely as an unauthorized act of the 
legislature amounted to nothing, conferred no rights, 
imposed no duties, afforded no protection, created no 
• office, and was in legal contemplation as inoperative as 
though it had never been passed, so an unauthorized 
executive order, not only not made pursuant to any law 
but directly contrary to the only law dealing with its 
subject-matter, neither imposed duties nor conferred 
rights, but was as inoperative as though it had never 
been issued. 

If, therefore, Fall or the Secretary of the Interior 
had no power or authority to award a lease, how could 
the United States be defrauded by his having conspired 
to do such an actt At most, Fall could give to Doheny 
something that was in the form of lease, but which, in 
substance, was nothing. And this, if a fraud or injury 
to anyone, would, under the circumstances, be a fraud 
and injury upon Doheny and not upon the United 
States. 

Accordingly, we have in the instant case, an indict¬ 
ment which (1) as we have pointed out supra, purports 
to charge a conspiracy to defraud the United States, 
and yet fails to allege the existence of anything con¬ 
cerning which the United States can be defrauded. 
And (2) as we now point out, we have an indictment 
which purports to charge the defendant Fall with hav¬ 
ing conspired to give to Doheny a lease, and yet fails 
to allege or show that there was vested in Fall any 
authority to execute it. 








74 


As before stated, there is, in the indictment, no direct 
allegation of facts, nor references to any law, that 
would impose any duty upon the defendant Fall or the 
Secretary of the Interior, in the event that any or 
all of the things previously referred to actually existed. 
Instead of employing direct allegations of fact, the 
pleader states that the defendant Fall “in pursuance 
of said Executive Order assumed and undertook the 
administration and conservation of the properties 
mentioned** and that “in so administering and con¬ 
serving it became necessary for him to consider the 
making of contracts”; that he “was under the neces¬ 
sity of considering whether offset wells, in such num¬ 
bers as the practice in such cases reasonably required, 
should be drilled”; and that “having determined that 
such offset wells should be drilled, it became his duty 
to procure by the usual methods of contract and lease 
the drilling of such wells in the least number required 
by the situation then existing and on terms most ad¬ 
vantageous to the United States.” 

In this indirect way and by resort to some occult 
process of reasoning, the pleader may have endeavored 
to spell out some duty or obligation which he may have 
sought to impose upon Fall. 

But “a court or a jury has no more right to draw in¬ 
ferences from facts that do not necessarily and legiti¬ 
mately authorize such inference than to find any other 
fact without evidence.** 

United States v. Ault, 263. Fed. Rep. at p. 804, 
citing Von Bank v. United States, 253 Fed. 641. 

Not only have the courts laid down the rule that 
facts must be pleaded directly and not by implication 
(U. S. v. Hess, supra) but they have condemned in no 


uncertain terms the effort to eject argument into a 
pleading. 

In* United States v. Moore, 173 Fed. 122, the Court 
held that “sheer inference” is not permissible to make 
clear the government’s theory in setting forth the 
scheme to defraud. It was said: 

* ‘The language should be so direct in such a 
charge as to render the purpose of the pleader 
clearly manifest; that is to say, the charge should 
be so specific and certain as that there could be 
no two opinions touching the purpose respecting 
the subject matter of which it is proposed to de¬ 
fraud the Government. * * * But we must judge 
of the design of a conspiracy by what is aileged 
concerning its purpose and object.” (p. 125) 

In United States v. Welch, 243 Fed. 996, 997, it is 
said: 


“If so intended, the pleading is argumentative 
and violates the rule that the offense must be 
stated positively, and that nothing can be brought 
into the indictment by argument or other than 
necessary inference.” 

Not only has the pleader committed this offense, but 
he has fallen into the further error of employing'con¬ 
clusions instead of facts. The phrases “in pursuance 
of said Executive Order, he assumed and undertook,” 
“it became necessary for,” “was under the necessity 
of considering,” “in such numbers as the practice in 
such cases reasonably required,” “having determined 
* * * it became his duty,” “by the usual methods of 
contract and lease,” “in the least number required by 
the situation then existing,” “on terms most ad- 



vantageous”—all offend the rales of pleading laid 
down by the conrts. 

Instead of mere vague conclusions of the pleader, 
facts and specifications should be alleged and given. 
How, for example, is the defendant to know what mean¬ 
ing is intended to be conveyed by the words “in the 
least number required by the situation then existing,” 
or, “on terms most advantageous to the United 
States”? How could the defendant be expected to 
prepare a defense to meet such allegations? 

Commenting on these elementary principles of plead¬ 
ing, Mr. Justice Field in Ex Parte Virginia, 100 U. S., 
339 at p. 351, says: 

▼ 

“It is essential to a valid indictment that it 
should set forth the offense with such particulars 
of time, place and person that the accused may 
know the nature of the charge and be able to pre¬ 
pare to meet it. * * * An indictment without such 
specification would be merely a collection of point¬ 
less words. This doctrine is only common learn¬ 
ing; it is found in the hornbooks of the law. It is 
on the pages thumbed by the student in his first 
lessons in criminal procedure.” 

Referring to the subject of conclusions, this Court, 
speaking by Mr. Justice Van Orsdel, in the case of 
United States v. Geare, 293 Fed. Rep. at p. 1000: 

“It is true that the indictment charges the de¬ 
fendants collectively with undertaking and assum¬ 
ing to construct and erect the building, and to plan, 
design, fabricate and furnish materials therefor, 
and that in so doing they unlawfully, feloniously, 
and carelessly failed and neglected to perform 
their separate assumptions and obligations in a 
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careful and skillful manner. But these are merely 
conclusions of the pleader. Nowhere does it ap¬ 
pear in what particular the cement, or brick, or 
steel work was defective; nor does it appear in 
what respect the plans and specifications and 
superintendence or inspection of the work con¬ 
tributed to the accident .’ 9 

The indictment herein purports to charge a conspir¬ 
acy to defraud the United States. That is a statutory 
offense: Violation of Section 37, U. S. C. C. 

“It is well settled that there are no offenses 
against the United States except those defined by 
statute (U. S. v. Britton, 108 U. S. 199, 206.) ”. 

Certain well defined rules have been laid down by 
the courts to indicate what it is necessary to allege in 
indictments which relate to statutory offenses. In 
United States v. Carll, 105 U. S. 611, 612: 

The indictment in the instant case purports to 
charge a conspiracy. A conspiracy has been defined 
in Pettibone v. United States, 148 U. S. 197, at p. 203, 
as: 


“A combination of two or more persons by con¬ 
certed action to accomplish a criminal or unlaw¬ 
ful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means, and 
the rule is accepted, as laid down by Chief Justice 
Shaw in Commonwealth v. Hunt, 4 Met. Ill, that 
when the criminality of a conspiracy consists in 
an unlawful agreement of two or more persons to 
compass or promote some criminal or illegal pur¬ 
pose, that purpose must be fully and clearly stated 
in the indictment; while if the criminality of the 
offence consists in the agreement to accomplish 
a purpose not in itself criminal or unlawful, by 
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criminal or unlawful means, the means must be 
set out.” 

The opinion in the Pettibone case further says, (p. 
202 : 


“The general rule in reference to an indictment 
is that all the material facts and circumstances 
embraced in the definition of the offence must be 
stated, and that, if any essential element of the 
crime is omitted, such omission cannot be supplied 
by intendment or implication. The charge must 
be made directly and not inferentially or by way 
of recital.” 

In the Pettibone case it was held that a person is not 
sufficiently charged with obstructing or impeding the 
due administration of justice in a Court, unless it ap¬ 
pears that he knew or had notice that justice was being 
administered in such Court. 

In the instant case the particulars given as to the 
manner and means by which the alleged conspiracy 
was to be carried out fail to meet the requirements laid 
down by the Courts. These refer back to the “said 
property” and “such lands and the oil and gas con¬ 
tained therein,” which, as we have hereinbefore 
pointed out, have nowhere in the indictment been even 
alleged to exist. 

In setting forth the alleged manner and means the 
pleader also has used such phrases as “authorizing the 
drilling of an excessive number of oil wells,” “without 
reference to the number of wells then reasonably re¬ 
quired,” “upon terms enormously profitable to the said 
Pan American Petroleum Company,” “ fraudulently 
to be prevented from competing,” and “the United 
States fraudulently deprived of the benefit of such com¬ 
petition.” 
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Referring to phrases similar to the foregoing it was 
said in re Greene, 52 Fed. Rep. at p. 112: 

‘‘Whether the accused is charged with an offense 
is to be determined by the particular acts or facts 
set forth, and not by the conclusions of the pleader, 
although asserted in the words of the statute: 
‘Every offense consists of certain acts done or 
omitted under certain circumstances, and in the 
indictment for the offense it is not sufficient to 
charge the accused generally with having com¬ 
mitted the offense, but all the circumstances consti¬ 
tuting the offense must be specially set forth . 9 
United States v. Cruikshank, 92 U. S. 542, 563." 

Again at p. 114, it was said: 

“The charge is too vague and general to show 
a ‘contract 1 in restraint of trade, such as the first 
section of the act contemplates and declares illegal. 
It cannot be aided by presumption or intendments. 
It is bad upon its face, and charges no offense 
committed in the state of Massachusetts of which 
the United States courts in that state could take 
jurisdiction.” 

In United States v. Post, 113 Fed. Rep. 852, at pages 
854 and 855, it was said: 

“Not only must the indictment allege that the 
person had devised a scheme and artifice to de¬ 
fraud, but it must set out clearly and distinctly 
what that artifice was, wherein the fraud con¬ 
sisted, and the facts and circumstances by which 
it was to be accomplished. U. S. v. Hess, 124 
U. S. 483. • * * 

• * * No matter how fraudulent or criminal any 
act or series of acts may appear by implication, 
or how repugnant to enlightened intelligence and 
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morality it may appear by a general statement of 
a case, no person should be put upon trial upon 
issues not clearly alleged. * * * 

# * • There i 8 no direct assertion of her inten¬ 
tion, further than, by implication, that she was 
‘fraudulently intending to get possession of such 
money and convert the same to her own use, with¬ 
out rendering to the person sending the same any 
service or thing of value therefor.’ The use of the 
word ‘fraudulently’ is not alone a sufficent allega¬ 
tion of a fraudulent intent. The circumstances 
hnd declared intention must show the act to be 
such. # * # 

In view of these well-established principles, the 
allegations of the indictment are deemed insuffi¬ 
cient to affirmatively declare an intention to de¬ 
fraud.” 

In the means and manner referred to in the indict¬ 
ment are references to mental conditions and attitudes. 
In the case of United States v. Beiner, 274 Fed. Rep. 
704, at p. 708, the Court had occasion to refer to the 
general rule that an indictment for a conspiracy must 
set forth the essential elements of the offense with 
sufficient clearness and particularity to enable the 
accused to understand the nature of the charge against 
him and to prepare intelligently to meet it. The Court 
then referred with approval to the following from 
State v. Van Pelt, 136 N. C. 633: 

“No offense is so easily charged and so difficult 
to be met, unless the defendants are fully informed 
of the facts upon which the state will rely to 
sustain the indictment. While technical objec¬ 
tions to indictments are not to be sustained, sub¬ 
stantive and substantial facts should be alleged. 
General and undefined charges of crime, especially 
those involving mental conditions and attitudes, 


should not be encouraged. They are not in 
harmony with the genius of a free people, living 
under a written constitution. We can see no good 
reason why an exception to the general rules of 
criminal pleading should be made in favor of this 
crime.” 

There is no direct charge in the indictment that the 
defendant Fall was under a legal duty or obligation to 
call for or permit competitive proposals and bids by 
prospective contractors and lessees. In place of this 
there is the phrase used—“ Instead of advertising for 
and calling for and permitting competitive proposals 
and bids.” 

Referring to this subject, United States v. Eaton, 
144 U. S. 677, at p. 688 says: 

* 

“Regulations prescribed by the President and 
by the heads of departments, under authority 
granted by Congress, may be regulations pre¬ 
scribed by law, so as lawfully to support acts done 
under them and in accordance with them, and may 
thus have, in a proper sense, the force of law; but 
it does not follow that a thing required by them 
is a thing so required by law as to make the ne¬ 
glect to do the thing a criminal offence in a citizen, 
where a statute does not distinctly make the 
. neglect in question a criminal offence.” 

It is to be noted that these particulars as to the 
alleged manner and means are predicated upon the 
assumption that the defendant Fall was under some 
authority, duty or obligation regarding them, but the 
existence of which duty, as has hereinbefore been 
pointed out, is nowhere alleged in the indictment. This 
„ essential being lacking, the specifications which are 
predicated upon it must likewise fail. 



From the foregoing it appears that the indictment 
herein is expressed in language that is vague, in¬ 
definite and uncertain, and relates to charges that are 
equally vague, indefinite and uncertain. It purports to 
charge a conspiracy to defraud the United States of 
something, the existence of which is not even alleged. 
It purports to charge that the United States was, 
according to the conspiracy, to be defrauded by means 
of the giving of a lease. Yet the authority of the de¬ 
fendant to execute the lease is not alleged. From false 
premise to erroneous conclusion, the pleading moves, 
until the entire structure thereof is hopelessly involved. 
It neither charges an offense known to the statutes, nor 
alleges facts which, if admitted, could result in a con¬ 
viction. From it the defendants cannot learn what they 
must be prepared to meet at the trial. 

To such an indictment, pertinent indeed, is the lan¬ 
guage applied by the Supreme Court to another in¬ 
dictment in United States v . Britton, 108 U. S„ 199, 
wherein at p. 207, it was said: 

“The indictment is bad, and no good indictment 
can be framed upon the facts as they appear 
therein.* * 


3. Conclusion. 

Counsel for appellant Fall in response to the five 
questions propounded by the learned trial justice (R. 
20-21) filed a brief substantially the same as that filed 
by counsel for the appellant Doheny, and as the latter 
brief is being presented to this Court as an appendix 
to the appellant Doheny *s brief we avoid further repe¬ 
tition by referring thereto. 
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We respectfully submit that the Court below should 
have sustanied the demurrers of the defendants in 
these cases and that this Court should reverse the order 
of the Court below and remand the cases with direction 
to sustain the demurers. 

Henry A. Wise, 
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